IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re: Application of: Carlos Neto Mendes 



Group Art Unit: 3721 



Applicant: Carlos Neto Mendes 



Serial No.: 



09/028,187 



Atty.Dkt.: M-95-3195-U. (old) 

10646-007-U17 (new) 
Internal Code: U.17 



Filed: 



02/23/1998 



Title: FILTERING DEVICE FOR A CITRUS JUICE EXTRACTION MACHINE AND 
CONFIGURATION OF A PERFORATING FILTERING TUBE FOR THE 
EXTRACTION OF FRUIT JUICES AND CONFIGURATION OF A CONCAVE AND 
RADIALLY CUT HEMISPHERE FOR THE CUTTING AND PRESSING OF FRUIT 
FOR THE EXTRACTION OF JUICES 

PROVISION OF ADDITIONAL MATERIAL RECEIVED FOLLOWING THE FILING 
OF, AND PERTAINING TO, THE PETITION UNDER 37 CFR 1.137(b) FOR 
REVIVAL OF AN APPLICATION FOR PATENT ABANDONED 
UNINTENTIONALLY 

Mail Stop Petition 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



Dear Commissioner for Patents: 

On November 4, 2004, Applicant filed a Petition to Revive the above-referenced 
patent application. In the Additional Paper that accompanied that Petition, on page 11, 
Applicant indicated that Applicant would "supplement this Petition with relevant 
information if such is obtained through the second FOIA Request." Pursuant to the 
second FOIA request (designated FOIA Request No. 05-001), Applicant recently 
received 43 pages of documents, namely, the Initial Decision of Proceeding No. D02-14 
involving Mr. George A. Bode. Applicant herewith provides a copy of those 43 pages. 



Applicant respectfully requests that the information in the enclosed copy of the 
Initial Decision is considered during consideration of the Petition to Revive for the 
above-referenced patent application. Applicant notes that the redaction was done by the 
USPTO, and not by Applicant. While many parts of the enclosed document provide 
additional character evidence supportive of Mr. Bode's behavior alleged in the Additional 
Paper, Applicant further particularly draws to the attention of those considering the 
Petition to Revive: page 15, bottom line, through page 16; page 19 (top paragraph); page 
20 (second paragraph) page 27, second paragraph through page 28, second paragraph; 
and page 28, third paragraph, through page 36, first paragraph. 

Dated this 1 1 th day of January, 2005. 




Respectfully submitted, 



Joseph Fischer, Patent Attorney 
Registration No. 5 1 ,2 1 0 



Beusse Brownlee Wo Iter Mora & Maire, P. A. 
390 N. Orange Avenue, Suite 2500 
Orlando, FL 32801 
Telephone: 407-926-7727 
Fax: 407-926-7720 
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CERTIFICATE OF TRANSMISSION/MAILING 



I hereby certify that this correspondence is being facsimile transmitted to the USPTO or deposited with the United States Postal Service with 
sufficient postage as first class mail in an envelope addressed to: Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450 on 
the date shown below: 



Grayce A. Lichtenberger *V Daie 



Signature 



^yped or printed name 



January 1 1 , 2005 



This collection of information is required by 37 CFR 1.5. The information is required to obtain or retain a benefit by the public which is to file (and by the USPTO to 
process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR 1.11 and1.14. This collection is estimated to 2 hours to complete, including 
gathering, preparing, and submitting the completed application form to the USPTO. Time will vary depending upon the individual case. Any comments on the 
amount of time you require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S. Patent and 
Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETED FORMS TO THIS 
ADDRESS. SEND TO: Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450. 



If you need assistance in completing the form, call 1-800~PTO-9199 and select option 2. 




UNITED STATES 
PATENT AND TRADEMARK OFFICE 
BEFORE THE ADMINISTRATIVE LAW JUDGE. 



HARRY LMOATZ, 
Director, Office of 
Enrollment and Discipline, 



Complainant, 



v. 



GEORGE A. BODE, 



Respondent 



Proceeding No. D02-14 



INITIAL DECISION 



DATE: AUGUST 21, 2003 

JUDGE: SUSAN L. BIRO, CHIEF ADMINISTRATIVE LAW JUDGE, EPA' 



APPEARANCES: 



For Complainant: 



C. Edward Polk, Jr., Esquire 

Sidney O. Johnson, Jr., Esquire 

Associate Solicitors 

U.S. Patent and Trademark Office 

Office of Enrollment and Discipline 

P.O. Box 16116 

Arlington, VA 22215 



For Respondent: 



George A. Bode, Esquire, Pro Se 

2314 Broadway 

New Orleans, Louisiana 70125 



1 The Admmistratrve Law Judges of the United States Environmental Protection Agency 
are authorized to hear cases pending before the United States Department of Commerce, Patent 
and Trademark Office, pursuant to an Interagency A gr e em e nt effective for a period beginning 
March 22, 1999. 



1. PROCEDUR AL HISTORY 

On June 5, 2002, Harry I. Moatz ("Complainant"), Director of the Office of Enrollment 
and Discipline, United States Patent and Trademark Office, Department of Commerce (TTO"), 
issued a Complaint against Respondent George A. Bode ("Respondent" or "Mr. Bode") pursuant 
to 37 C.F.R. § 10.134. The Complaint charged Respondent with seven counts of professional 
misconduct sufficient to warrant suspension or exclusion from practice, by reason of violating the 
Regulations governing the Representation of Others Before the Patent and Trademark Office, 37 
C.F.R. Part 10. 2 

On or about June 21, 2002, 3 Respondent, acting pro se, submitted an Answer to the 
Complaint, denying the violations and requesting a hearing. 4 In accordance with the Order 
Scheduling Prehearing Procedures and Hearing dated July 29, 2002, Complainant submitted bis 
Prehearing Exchange on August 16, 2002 and Respondent submitted his Prehearing Exchange on 

or about August 23, 2002. 5 

On August 14, 2002, Complainant submitted a Motion to Amend the Complaint to add 
eight new tactual assertions to support the allegations made against Respondent in Count 3. 
Noting that no opposition to the Motion had been timely received from Respondent, an Order 



2 The Complainant also requests that Respondent be required to pay all or a portion of the 
costs and expenses, not to exceed $1,500, of the disciplinary proceeding that ted to the 
suspension. See, Complaint J 70 and footnote 49, infra. 

3 June 21, 2002 is the mailing date reflected on the certificate of service accompanying the 
Answer. However, neither Complainant nor this Tribunal received the copy of the Answer 
purportedly mailed on that date. Rather, Complainant received his copy of Respondent's Answer 
by facsimile on Jury 17, 2002, and forwarded a copy of the same to this Tribunal by facsimile the 
following day. Although the Answer was not fifed timely, no steps towards defaulting 
Respondent were taken. 

4 In his Answer, Respondent also listed certain "Affirmative Defenses." However, upon 
review it is clear that those "defenses" are merely further denials of the allegations in the 
Complaint and not truly affirmative defenses. 

5 August 23, 2002 is the date reflected on the certificate of service accoinpairying the 
Respondent's Prehearing Exchange. However, this Tribunal first received the Respondent's 
Prehearing Exchange by facsimile on September 5, 2002, in response to a request made when the 
copy of the exchange allegedly mailed to it by Respondent on August 23"\ was not timely 
received. A mailed copy of the exchange was received by the undersigned on September 9, 2002. 
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Gn^ing Leave to FDe Amended Complaint was issued on Septembe^, 2002.* Respondent 
an Answer to the First Amended Complaint on or about September 16, 2002. 

n« Member 12. 2002 Complainant submitted a Second Motion to Amend the 
CompW Sa^ol ^nd Z Dinar's shearing *° 
aJZa ihe Comolaint sought to add 13 additional counts to the C^inplaim based uj»n ww^ 

Amended Prehearing Exchange Statement on S<^^J^^^Z1^. m^ed mi. 

prehearing exchange statement on or before November 15, 2002. 

Uoon Ming to receive from Respondent bis Answer to the SecoiidA^ed Conjlaint 
by the e^u^eadline of October 12, 2002, on October 21, 20^Order to Show Cause 
Sed to Respondent A copy of Respondent's Answer was received by mafl by the 



« In the Order of September 9, 2002 permitting amendment of the Cornplamt rt^noted 
that the previously issued Prehearing Order had established a 15 m 
and that a response to the Motion to Amend filed on August 14, 2<X)2bad not b^ re«r^dfrom 
RVspondenYwLn the designated period. Subsequently, on September 12, 2002 ^^ Cd 
£ce£ed by mail Respondent's Opposition to the Motion to An^whtth wa^alkgedfyma&d 
oTseptember 5, 2002. The Opposition offered no excuses for rts late fib* and goffered no 
arguments warranting reconsideration of the Order grantmg leave to amend F^™^^ 
because of the delay in receiving filings in a timely manner from Respondent, and t^imjx^ 
h^ng date then set of October 8, 2002, included in the Order ^iting leave to amend was the 
requirement that all further pleadings filed in this matter be served on the undersigned, 
simultaneously, by facsimile as well as first class mafl. 

7 A copy of the Answer was received by the undersigned from ^ c ^ n ^ en *^ r ^^"^ on 
September 23, 2002. The copy of the Answer sent by mafl vvas received on 
The envelope containing the Answer was metered with a date of September 23, 2002, although 
the certificate of mailing was dated September 1 6, 2002. 

■ Despite the prior Order, Respondent did not serve a copy of the Opposition «nthe_ 
undersigned by facsimile. Rather, Complainant forwarded the copy of Respondent sOppos^on. 
which Complainant had received the day before by facsimile, to the undersigned ™ September 26. 
2002. The undersigned also received by mafl a copy of Respondent s Amended Prehearing 
Statement on September 26, 2002. 
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undersigned the next day, on October 22, 2002.' On October 25, 200^by facsnnDe, Respondent 
fled bis Answer to the Order to Show Cause. Based u^n of^ P 1«^od Ortober 
29, 2002, the undersigned issued an Order essentially dismissing the Order to Show Cause. 

On December 20, 2002, Complainant submitted a second motion to arnerrfhis prehearing 
statement. No response to this Motion was ever received from the Respondent. On January 6, 
2003, the Motion was granted. 

A hearing was held in this matter before the undersigned on January 14th and 15th, 2003, 
in Washington, D.C." The Complainant testjfjed_attheheg^ 

of five additional witnessesflH|^Hfl|^^^V^HI^^^^^^M^^^^H^^B 

and Frank Ippolho. Respondent tesuned on rns own behali ai lhe hearmg. 
premarked foVidentification a volume of exhibits, each page ofwiuch was mdrvidually numbered 
as an exhibit from 1-712. Tr. 13-14. In addition, Complainant marked for identification, 
separately exhibits numbered 713-723. Complainant's exhibits number 1-723, with the exception 
of those numbered 394, 413-14, 438, 717-722, were offered and admitted into evidence 
(hereinafter cited as "C's Ex. __"). Respondent marked for identificatxm at the hearing three 
exhibits, none of which were offered or admitted into evidence. 

The transcript of the hearing was received by the undersigned on February 6, 2003. The 
parties were given the opportunity to file post-hearing briefs. Tr. 8, 675-8 1. Coinp^ffled 
his post-hearing brief on April 1, 2003. Respondent did not file a post-he^ bnef by fre due 
datefor his brief of May 1, 2003. Thus, record closed with the filing of Complainant s brief on 
April 1, 2003. 

n. STANDARDS TOR IMPOSITION OF SANCTIONS 



9 The Answer was received by the undersigned m 

MaF envelope bearing Respondent's postage meter-n^indfcau5g £ ^^d^ 
Honda and was accompanied by a certin^ Testimony 
of a Postal Service representative at the hearing reflected that priority mail, costing more, ■ 
intended to provided faster delivery than regular first class mail and has an intended guaranteed 
delivery time of 1-3 days depending on delivery location. See, Transcript of Hearing held on 
January 1 5, 2003, page 558. 

10 In that Order, the undersigned noted the unusual and lengthy delays involved in 
receiving pleadings mailed by Respondent, using as an example the 1 8 day delay in receiving the^ 
Amended Answer allegedly sent by "Priority Man," to sustain the requirement, over Respondent s 
objection thereto, of service by facsimile as well as mafl. 

" Citation to the transcript of the hearing will be in the following form: "Tr." 
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A. rUcrjplmarv Rules 

The Regulations governing the representation of others before the Patent and Trademark 
Office provide at 37 C.F.R. § 10.130(a), in pertinent part, that U lf°&T^**W*te 
notice and opportunity for a hearing, (1 ) reprimand or (2) suspend or occlude, ... any indrvriual 
™ r] attorney shown to be incompetent or disreputable, who is guilty of gross misconduct, or 
who violates a Disciplinary Rule." 12 

Complainant has alleged that Mr. Bode violated the PTO's Disciplinary Rule 1 033 which 
provides in relevant part that: 

(b) A practitioner shall not: ^ 

(4) Engage in conduct involving dishonesty, fraud, deceit, or 
misrepresentation. 

(5) Engage in conduct that is prejudicial to the administration of 
justice. 

(6) Engage in any other conduct that adverser/ reflects on the 
practitioner's fitness to practice before the Office. 

(c) Conduct which constitutes a violation of paragraphQ ... .(b) of this section 
includes ... 

* * * 

(8) Failing to inform a client . . . of correspondence received from the 
Office . . . when the correspondence (i) could have a significant effect on a 
matter pending before the Office, 00 is received by the practitioner on 
behalf of a client or former client and (HQ is correspondence of which a 
reasonable practitioner would believe under the circumstances the client or 
former client should be notified. 

* * * 

(9) Knowingly misusing a "Certificate of Mailing or Transmission" under § 
1.8 of this chapter. 

* * * 

(16) WfllfuQy refusing to reveal or report knowledge or evidence to the 



12 37 C.F.R. § 10.20(b) indicates those sections of the Code considered "Disciplinary 
Rules," which are defined as being "mandatory in character and state the minimum level of 
conduct below which no practitioner can fall without being subject to disciplinary action." 
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Director contrary to § 10.24 or paragraph (b) of § 10.131." 
37 C.F.R.§ 10.23. 

Further, Complainant has alleged that Respondent violated Disciplinary Rules 10.77(c) 
and 10.84(aX2) which provide that - 

A practitioner shall not: 

(c) Neglect a legal matter entrusted to the practitioner. 

37 C.F.R. §10.77(c). 

(a) A practitioner shall not intentionally: 

* * * 

(2) Fail to cany out a contract of employment entered into with a 
client for professional services . . . 

37C.F.R.§10.84(a)(2). 



B. Standard of Proof 

The function of a standard of proof is to "instruct the factfinder cooxrning the degree of 
confidence our society thinks he should have in the correctness of factual conclusions for a 
particular type of adjudication.- Addington v. Texas, 441 U.S. 418, 423 (1979), quoting In re 
Winship, 397 U.S. 358 (1 970) (Harlan, J„ coKwrring). 

Regarding the standard of proof in these proceedings, the Regulations governing the 
representation of others before the Patent and Trademark Office, provide at 10 C J.R. § 10.149, 
that - 

In a disciplinary proceeding, the Director shall have the burden of 
proving his or her case by clear and convincing evidence and a 
respondent shall have the burden of proving any affirmative defense 
by clear and convincing evidence. 

See also, JasUema v. Mossinhoff, 822 F.2d 1053 (Fed. Cir. 1987). 



13 Section 10.24 requires a practitioner to disclose unprivileged knowledge of violations of 
Disciplinary Rules to the Director and section 10.131(b) provides that a practitioner shall 
cooperate in connection with investigations by the Director of possible Disciplinary Rule 
violations. 37 C.F.R. §§ 10.24 & 10.131(b). 



6 



This "intermediate standard of clear and convincing evidence" lies "between a 
preponderance of the evidence and proof beyond a reasonable doubt" Addington, 441 U.S. at 
425. 

The clear and convincing standard of proof has been variously defined ... as 
evidence which produces in the mind of the trier of feet a firm belief or conviction 
as to the truth of the allegations sought to be established, evidence so clear, direct 
and weighty and convincing as to enable [the factfinder] to come to a clear 
conviction, without hesitancy, of the truth of the precise fects in issue. 

Cruzan v. Missouri Dep't of Health, 497 U.S. 261, 285 n.1 1 (1990) (alteration in original) 
(internal quotation omitted). 

TTT. FINDINGS OF FACT A*™ CONCLUSIONS OF LAW 

Respondent, George A. Bode, is an attorney licensed to practice law in Louisiana, Florida, 
New Jersey and Colorado. Cs Exs. 341, 342, 398-99. During his legal career, Mr. Bode 
specialized in the practice of patent, trademark and copyright law and, since at least 1 980, has 
been registered as an attorney practitioner before the PTO, having been assigned Registration No. 
30 028 Id At times relevant hereto, Mr. Bode maintained his main office for the practice of law 
in New Orleans, Louisiana, with additional offices in Pensacola and Lakeland, Florida. Id., Tr. 
29, 376-77. 

The allegations of violation against Mr. Bode fell into various categories. He is alleged to 
have: (A) misused three Certificates of Mailing (counts 1-3); (B) foiled to respond to two 
Requirements for Information (counts 4 and 5); (Q improperly claimed priority on a patent 
application (count 6); and (D) foiled to keep clients informed regarding PTO correspondence 
concerning the status of their applications (counts 3, 8-10, and 17-20). M Each of the alleged 
violations will be discussed in turn below. 

A. Misuse of C f'^"* rtf MaiKnp 

Counts 1, 2 and 3 of the Amended Complaint all arise out of allegations mvorvmg 
Respondent's alleged misuse of certificates of mailing in connection with matters pending before 



14 At the initiation of the hearing, Complainant withdrew Counts 11-16 of the Second 
Amended Complaint. Tr. 9-10. In his Port-hearing Brief, Complainant withdrew the claim of 
violation set forth in Count 7 as well as the claim that Respondent violated 37 C.F.R. 
§ 10.84(a)(2) in Counts 1-3 of the Second Amended Complaint. See, Complainant's Brief at 34, 
n.1. 
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PT0. IS With regard to certificates of mailing, PTO Rule 1.8(a) provides in pertinent part 

correspondence required to be filed in the Patent and 
Trademark Office within a set period of time will be considered as 
being timely filed if the procedure described in this section is 
followed. The actual date of receipt will be used for all other 
purposes. 

(1) Correspondence will be considered as being timely filed 

if 

(0 The correspondence is mailed or transmitted 
prior to expiration of the set period of time by being: 

(A) Addressed as set out in § 1.1(a) and 
deposited with the U.S. Postal Service with sufficient postage as 

first class mail; or 

(B) Transmitted by facsimile to the Patent 
and Trademark Office in accordance with § 1.6(d); and 

(a) The correspondence includes a certificate for 
each piece of correspondence stating the date of deposit or 
transmission. The person signing the certificate should have 
reasonable basis to expect that the correspondence would be mailed 
or transmitted on or before the date indicated. 



37 C.F.R. § 1.8(a). 

Thus this Rule provides that the PTO will deem the date a practitioner places onhis^ 

certificate of mailing, as the filing date, for most documents filed wfth it, regardless of the when 
the PTO actually receives the document in hs offices for placement m the official government me. 
Tr. 364-65. 

In Small v. Weiffenbach, 1989 Commr. Pat. LEXIS 3, 10 U.S-P.Q.2D (BNA) 1898 
(1989), it was noted that - 

The [certificate of mailing] practice permits attorneys appearing before the PTO in 
patent and trademark cases to file papers in a timely fashion anywhere m the 
United States by merely depositing the paper in a U.S. Postal Service mafl box. 
The need to retain "local" counsel to hand-deliver papers to the PTO has ceased 
and has eliminated a considerable expense for applicants and others having 
business before the PTO who reside far from PTO's facilities in Arlington, 



15 Count 3 also includes an allegation regarding Respondent's failure to keep a client 
informed regarding correspondence received from the PTO. That allegation wffl be addressed m 
section (D) below. 
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Virginia. The practice also provides an important tool for practitioners to avoid 
possible mail delays. It is apparent, however, that there are those who have taken 
advantage of 37 CFR 1.8 .. . .[noting three cases of backdating]. 

Complainant alleges that Respondent is also one of those who have taken advantage of 37 
C F R. § 1 8 by not truthfully dating his certificates of mailing, asserting that Respondent 
submitted to the PTO three certificates which bore dates which were substantially earlier than the 
actual dates the filings were deposited with the U.S. Postal Service. Complainant asserts such 
misdating constitutes a violation of Disciplinary Rules 37 CJ.R. § 10.23(bX4) (engaging in 
conduct involving dishonest, fraud, deceit, or misrepresentation) citing In re * ic ^*>J*Vlf 
2d 601 and. 2001) and Oklahoma BarAss'n v. Colston, 777 ?2d 920 (Okla. 1989)); 37 C.F.R. 
6 1 0 23(b)(6) (engaging in conduct that adversely reflects upon fitness to practice) citing Honda 
Bar v Adler 505 So2d 1334 (Fla. 1987); 37 C.F.R. § 10.23(cX9) (knowingly misusing 
certificates of mailing); and 37 C JJL § 10.77(cXneglecting a matter entrusted) citing Klein v. 
Peterson, 866 F.2d 412 (Fed. Cir. 1989). See, Coinplainant's Brief at 38-39. 

The first allegation in this rega rd is made in. Co un t 1 and inv olves Patent Application No. 

^■ifnedontehalfofinveiitorBHB 011 ^* 3 ' 1999 -' 6 C's Exs. 208-265, 
716 In regard thereto, on June 1 4, 2000, the PTO issued an OfficeArtionsetting a response_ 
deadline to the issues raised therein of three months, that is, until W^KR 14 ' 200 °- 
234-241, 716; Tr. 383-84. Having received no response to the Office Action by that deadline, on 

■^fl 'll 2001 . the PT O issued a notice of abandonment of the applieatkm, C's Exs. 24^16. 

^Rsequentry, onWM 22, 2001, the PTO received from Respondent a Response to the ■j", 
2000 Office Action as well as a Revocation and Substitution-Power of Attorney. Cs Exs. 249- 
257, 716; Tr. 615-16. That Response was accompanied by a certificate of mailing, 1 * signed by 



16 The patent application was filed onfl^HHps behalffavanother patent practitioner, 
M Cs Exs. 213, 716; Tr. 615. On^H28, 2000 i^Bf faxed to the PTO a 



.ISceofWithdrawal as attorney of record. Cs E xs. 242-43, 245, 716. The PTO's Notice of its 
acceptance of the Notice of Withdrawal was issued^HH 12 » 2000 - C ' s Exs " 246 ' 71 6 ' 

17 The Office Action was sent to HHLf < Esquire. It noted that patent claims 1-8 
were being rejected because the Examiner objected to the drawings. C's Exs. 234-355, 716; Tr. 
615. The Office Action provided the name and telephone and fax numbers of the examiner and 
his supervisor to contact with regard the communication. C's Exs. 239, 716. Mr^odetestified 
at the hearing thatVH^^ brought the outstanding Office action to him when^^^^™ 
hired him to handletnecaseTTr. 616. 

" The certificate of mailing reads as follows: 



I hereby certify that this correspondence U bang deposited in the United States Postal 
Service as first class mail in an envelope addressed to: 



(continued...) 
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Respondeat, certifying that he deposited ft ^ tbe US. Postal Service as festcjassgul in an 
envelope addressed to the PTO's mailing address m Washington, D.C. on^^^m U 2W0, 
that is 192 days before receipt. 1 ' Cs Exs. 257, 716; Tr. 363-64, 385-86. 



a nnuar i 



Similarly. Count 2 involves Patent Application No.WHV on behatf of inventor 
lD HMJ| 1999 » CsExs. 143-160,715. In regard thereto, on October 4, 
issuedanOffice Action setting a response deadline to the issues raised therein of 



'•(...continued) 

Commissioner of Patents md 
Washington, D.C 20231-9988 

on^|[| 11.2000 

111 



George A. Bode, Rc Na 30,Q2S 
Applicant's Registered Representative 

I2O00 Ihandwrittcnl 
Date of Signature 



With the exception of the typewritten date and handwritten signature and date thereof, all of the 
certificates ofmailing at issue herein are essentialr/ exactry the same. Further, above all of ton, 
Respondent has signed the document klentifying for himself his Louisiana office address, and for 
the PTO its official mailing address in Washington, D.C. Cs Exs. 257, 43, 167 and 716. 

"In response to the filings by Respondent on H 22, 2001, the PTO issued i»tk« on 

917 2001 accepting Mr. Bode's Power of Attorney on the applicants behalf and revoking the 
ant's power of attorney to act on his own behalf. Cs Exs. 260-262, 716. However, the 
application file contains a document indicating that no extensions of time are permitted injregard 
to filing corrected or formal drawings (Cs Ex. 263) and ft appears fi™ the ffle to 
not further act upon Respondent's untimely filings, deeming the application nevertheless^^^_ 
abandoned. Cs Exs. 208, 265, 716. Mr. Bode testified that after the final rejection, "^HIV 
lost interest in this. I contacted him and never heard from him again. In fact, my records show 
that he had moved and I tried to contact him and apparently the case was abandoned because he 
lost interest in the application." Tr. 617. 

20 This application was also filed o n the applicant's behalf by practitioner Peter Loffler. 
Cs Exs. 139, 157, 159, 715. BHBV ^ a Notice of ^M"™" 1 wWl PT0 °£ 



CSEXS. 139, 157, 15V, / 15. -l^^DieganuuM-ui ~ „ ,~ ^ ?tc 

December 20, 2000, which the PTO approved on January 14, 2001. C s Exs. 193-94, 7I5^H 

Mibrnftted a Revocation and Substitution-Power of Attorney substituting himself for WtW 
on December 29, 2000, the same date he allegedly mailed a response to the Office action 
to the PTO which was not received until March 16, 2003. Cs Exs. 168-70 
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three months that is, untflJanuary4, 2001. 2 ' CsExs. 190- *VE2^^ ° D 
March 16, 2001, the PTO received a response to the October 4, 2000 Office Action. C s Exs. 
162-167,715. That filing was accoinr^nied by a certificate of maihng signed by Respondent and 
dated December 29, 2000, that is 77 days before receipt* C's Exs. 167, 715; Tr. 382-83. 

The last count in this regard, Count 3, involves Paient^pKc^onNoJpjMPkd 
on^Hl^B 1998 by Respondent on behalf of in vent o rf^HHII^V C s 



39^^h5M- In response to that application, on December 9, 1999, the PTO issued an Office 
Action setting a response deadline to the issues raised therein of three month^that b until March 
9 2000 23 C's Exs. 51-56, 375-76. Subsequently, on April 10, 2000, the PTO received a 
response to the October 4, 2000 Office Action. C's Exs. 37-43. That filing was ac^mpamed by 
a certificate of mailing signed by Respondent dated March 2, 2000, that is 38 days before receipt. 
C'sEx.43:Tr.378-79. M 

In support of his assertion that these certificates of mailing were not accurately dated by 
Respondent, at the hearing Complainant introduced the testimony of Frank Ippolito, a consumer 
research analyst with the United States Postal Service's Consumer Affiurs Department. Tr. 495- 
97 Mr Ippolito testified that the Postal Service has generally committed to various levels of first 
class mail delivery service depending on the distance the mail is sent. Local first class mafls to be 
delivered either overnight or within one day, two day service is provided for mail sent withm 200- 
300 miles of hs origin; and three day service is provided for mail sent beyond that distance. Tr. 
501-02 505-506 All times relevant hereto, Mr. Ippolito said that first class mail sent from 
Respondent's offices in New Orleans, Louisiana, Lakeland, Florida or Pensacola, Florida, to the 



21 The Office Action indicated that all the application's pending claims were being rejected 
upon the Draftsperson's Patent Drawing Review as being obvious from a prior patent previously 
issue! C's Exs. 190-1, 191, 715. 

22 Subsequently, on March 26, 2001, the PTO received from Respondent a Transmittal 
Letter dated March 20, 2001, accompanied by a Revocation and Substitution-Power of Attorney 
dated December 29, 2000. There does not appear to be a certificate of mailing on this document 
C's Exs. 168-171, 715. The PTO accepted the March 16* filings and in response issued a Notice 
of Allowability in regard to some of the patent claims. C's Exs. 199, 715. Respondent 
subsequently submitted additional documents oi^jeappBcant's behalf (C's Ex. 204) and the 
patent was approved for issuance as Patent No. c *s Ex* 71 5 - 

23 The Office Action indicated that some of the claims were being rejected and the balance 
were being objected to by the PTO. 

24 Although the filing was received late, the PTO acted upon it, and on April 1 9, 2000, 
issued a Notice of Allowance and Issue Fee Due. C's Exs. 48-50. However, it subsequently 
issued a Notice of Abandonment in regard to the application based upon the failure to pay the 
issue fee due. C's Exs. 48, 57, 58. See, discussion infra, section (DK1). 
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PTO in Washington D.C., was within the three day standard of defivery. Tr. 502, 506-07. 

Further, Mr. Ippolho testified that the Postal Service uses its "External First Class Mail 
Management System" to test the efficiency of its mail delivery. Tr. 498, 500, 507 Such testing 
involves tracking and confirming delivery periods for sample test mail pieces sent from various 
locations Tr 507-08. The results of such testing for mail destined for the Washington, D.C. area, 
aborted [for the third quarter of the Postal Serviced fiscal year 2000 (2/26/00-5/1 9/00), and 
firsuhrough third quarters of FY 2001 (9/9/00-5/19/01), reflected that mail withm the three day 
mail deliver zone was, in feet, delivered wWim 3 days over 83.5% of tte tmie, and w^ 
of mailing o ver 96.8% of the time. 25 Tr. 514-15, 518-24, 528-29; C's Ex. 723. 

Addhionalhy, Mr. Ippolho testified that all mafl for the Washington, D.C. area is processed 
through the Postal Service's Brentwood facility, except during those periods after October 2001 
(ie after the time period relevant here), when that facility was closed due to anthrax 
contamination. Tr. 509-12. Mr. Ippolho said he was not aware of any significant processing 
delays in Brentwood prior to October 2001. Tr. 514. He also testified that prior to October 
2001 the PTO maintained a post office box at the Brentwood facility for receipt of the mail 
addressed to it and that each business day, PTO personnel would come to Brentwood and pick up 
the mail for the PTO's Offices in Virginia. Tr.513. 

Complainant, Mr. Harry Moatz, testified at hearing that the PTO receives about a million 
pieces ofmail a year. Tr. 358. Most of the mail sent through the Postal Service addressed tothe 
patent office (as compared to the trademark office), is picked up from the Brentwood Post Office 
facility by PTO personnel and brought to the PTO's Office of Initial Patent ExaminatwnjOffE). 
In OIPE, the mafl is broken down into piles which are stamped with the date it is recerved by that 
facility. Subsequently, OIPE staff open each envelope and stamp the corresporidence withn it with 
the date h was received by the PTO as shown on the date of the pile, and sort it for distribution. 
Tr 357-363, 399, 409-10. While he did not believe that the Patent Office maintains statistics 
regarding average hiatuses between the Certificate of Mailing date and the receipt date, he 
suggested that "hiatuses" of three or more weeks "would seemtobe unusual." Tr. 374, 407-08. 
He noted the Certificates of Mailing filed by Mr. Bode mthe^B F ^^ Hai ^ l,,atters,,t 
issue here all had hiatus periods of 30 days or more. Tr. 374-75. 

In contradiction to the implications suggested by this evidence, Mr. Bode testified that he 
personally prepares, prints and mails all his correspondence wim the ITO iind that, whfle te 
explanation for the attenuation in delivery times for the three specific mailings at issue, he was 
certain that the dates shown on the certificates of mailing reflected the actual dates that those 
filings were deposited by him with the Postal Service. See, Tr. 618-19, 655, 657-58. 



25 Mr. Ippolho testified that mail to the PTO's 20231 zip code was not included in the 
sampling process because that zip code applies to mafl addressed to governmental offices wW 
have their own maflrooms, and such maflrooms can cause delay in receipt of mail to hs final 
destination, which the Post Office does not want factored into hs test results. Tr. 527, 551-5: 
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Nevertheless, after careful consideration of the record as a whole, I fed by clear and 
convincing evidence, that Respondent's certificates were not accurately dated. 



First, as to Count 3 at feast, there is direct evidence of backdata^ AUhc fc*^ 

testified that «[w]e got the first application back and resubmitted it m ApnhfMOO- h 
TlScs added); see also Tr. 35, 61. The PTO, in fact, received the response on Aprfl 1^2000, 
SSy bore a certificate of mailing dated March 2, 2<XKh Mr. Bodedid not ch^ngJB 
Ml recollection in this regard on cross-exammation and induced at *e Jcanng no 
ToHHLry evidence challenging his recollection, such as a Ml for servKes for February or 
March 2000 reflecting that the response was prepared before its maumg date. 

Second, the record reflects that other, less time sensitive filings, made by Respondentby 
first class mail in regard to the patent applications at issue in these^rUcubr count. J« realty 
recer/ed LbyJhe PT O in a timer/ manner. For exanyle, it appears ^be ^ 
ffledthellii^Bcatfonv^thelTOW 1998. &e, Exs. 

27-27 (R^SaSal Letter). The record evidences that the PTO re~rved the 
December 28, 1998, five days later. Id In addition, using a Certificate of Maflmg dated Jufr 24, 
200 1 , Respondent filed a Transmittal Letter to the Offad T ^^ t ^f^SS 
which the PTO received on Jury 27^2001, three days later. C s Exs. 204-05TTBe PTO also 
^teTfiomRespondentmthe^cas. 

Substitution - Power of AttonwyTnMarch 26, 2001, withm six days of its mailing on March 20, 
2001. C's Exs. 168-171. 

Third, the record also shows that correspondence sent by Resporidentmwnnection with 
other appucatioi|W||*nefr ^^h^^^^^^^'^^mS^, 1999 

fS£SThte rW:C»Ea. 307-09 (Reguest for ^^^f^^j^J^^^L 
application no. «M n*iledg§l, 2000 and received by *S22ml]W? lZ< 



application no. mailed^ 1, zwu ana reccivea uy 

days later)); C's Exs. 505-510 (Response to Ex aminer's Ac tion m ^P hc f°" 
mZmmm 11, 2000 and received by the PTO on^BBj^^SSijlSif ^inSS^I^jLi 
534(Petition of Assignee regarding pat ent appIteatio nofMjjjj^Bg No-B^HP™* 1 ^ 

15, 2000 andrecerved by PTOH|BZ2, 2000 (seven days later)); C's Exs. 610-12 



26 Unfortunateh/.the record does not contain the envelopes in which the three nnflmgs at 
issue were sent by Respondent to the PTO nor any testimony regarding what if anything relevant 
to the date of mailing was reflected on such envelopes. Such envelopes, if they bore postage 
dates and/or over-cancellation marks affixed by the Postal Service could provide evidence as to 
dates of mailings. However, Mr. Ippotito testified that postage affixed using a postage meter, 
such as that used by Respondent in connection with filing his pleadmgsni this i case, are not over 
cancelled. Tr. 559-562; C/ C's Ex. 189 (envelope from attoroevM|to PTO beanr« over- 
cancellation mark). Moreover, there were questions raised at the Bearing as to whether the date 
affixed along with the postage on such metered mail could be turned backwards; however, no 
witness testified with certain knowledge in this regard. Tr. 570-71. 
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(Responseto Examining Attorney action m|^H^^Kradernark application 
mailed ■§30, 2000 and received by the PTOon^P, 2000 (four days)). See also, C'sExs. 
341, 342 (Data Sheet signed by Respondent on December 5, 1991 and received by the PTO on 
December 11, 1991 (six days later) and data sheet signed on January 6, 1981 and received by the 
PTO on January 12, 1981 (six days later)). 

In addition, filings made by other patent practitioners from Respondent's geographical area 
a ppear to have be en received by the PTO in a timely manner. See e.g., ■■Application mailed 
byjHHHttEsq. apparently from Tallahassee, Florida on or aboutB^Hp6, 1 999 and 
raSvedbvthePTO onf^jffc lg9(CsEx. 21 1); Request for Filing of Receq* Correction 
in thdUfc pplicatipp a ccompanied by HHBV s Certi ficate of Ma iling from Tallahassee, 
Florida dated 3 - 2000 received by the PTO on flHfr 2000 (Cs Ex. 1 87). 




Moreover, the record contains evidence that certified mail "green cards" signed for at 
Respondent's address in Louisiana were returned to the PTO by mail in timery manner. See, Cs 
Ex. 359 signed for on September 1, 2001, received by PTO September 5, 2001; Cs Ex. 383 
signed for on December 8, 2001 and received by the PTO on December 1 1, 2001; Cs Ex. 387 
signed on March 4, 2002 and received by the PTO on March 12, 2002. 

Finally, based upon common experien c e, as supported by Mr. lppolho testimony, I 
recognize that it is possible for an article of mail sent within the three day delivery zone to take 10 
days or more to be delivered to Washington, D.C. Moreover, I accept that it is "possible, highly 
improbable, but possible" for an article of mail to be lost 27 Tr. 532, 546. However, in this 
instance, there is simply no persuasive explanation which can be divined from the record as to why 
all three of the filings at issue here, all allegedly sent within a 10 month period, were all received 
by the PTO so long (38-192 days) after the dates shown on the certificates of mailing, when so 
many other mailings by Respondent and by others are delivered in a timely manner. Moreover, in 
each case of delay, the legal effect of having the certificate of mailing date substantially earner that 
the actual receipt date was potentially very legally significant - in that the applicant would avoid 
the adverse consequences of having its application deemed abandoned based upon a failure to 
timely respond to the PTOs Office actions. It simply defies credibility and common experience that 
all three of these mailings would fall whhm the very small percentage of mail that is not delivered 
by the Post Office in a timery manner, but rather is received, out of the blue, long after they were 



27 Mr. lppolho testified that there is a process for people to file complaints about delays m 
mail delivery, and if the postal service even received a single complaint from an area it would 
investigate, numerous complaints would result in high management level response. Tr. 554-555. 
While Mr. Bode asserted during the hearing that he often does not receive filings from the PTO, 
there is no allegation nor evidence that Mr. Bode ever filed a complaint about his mail service 
with the Postal Service. 
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sent. 2 * 



Thus, while there is no direct evidence as to backdatingmregaidto(^unl 1 ^2,tib^is 
significa^^c^ialevid^ce. 

CoZainant in his Brief; the Court held that to prove a misdating viotabon tb^On^inot 
nmve intent to mislead with direct evidence; "rather, circumstantial evidence may permit an 

SSr/A at 415. Klein invoked an attorney from New York and Connecticut who 
^^ed^sub^lg to the PTO eleven backdated certificates of^ 
c^u^^^en^ding exceptionally long mafl delays (8 to 

Re^c^tand not others in his firm or other area firms, entries or lack thereof m *e fta s rnafl 
togCoates on checks and client correspondence, the Court found tot 1 he PTO ted proved by 
clSrlmd convincing evidence that the Respondent had misdated the certificates.- Id. 

Therefore, upon consideration of all the evidence in the record, I find by clear and 



« It is interesting, however, that although all the filings at issue here were made verydose 
to a filing deadline of great import, Mr. Bode chose to neither file them by 
by the PTO rules or send them by, for example, express mail to ^^T^SSSk he 
filed other papers with the PTO. See, Cs Ex. 714 (indicating Mr. Bode send thelBH 
application to the PTO by express mail and ft arrrved that same day). Further, aW^ugh 
Respondent was aware of the short time frame for filing Ins clients' responses meach of these 
«S> none of the them is there any allegation or evidence in the record that he n^^effort 
to confirm the PTO's timely receipt of the filings by telephone or otherwise or retain^ej^ent 
documentary evidence which, if non-receipt occurred, he could use to proveto to 
mailing. Moreover, there is also no evidence even as to ^Mj^ wh T^ JS^T 
received over six months late and in the interim a notice of ateSomnent mailed to Respondent, 
that Mr. Bode ever made even the slightest effort to challenge the PTO's determination that a 
timely filing had not been made. 

» Unlike Klein, neither Complainant nor Respondent offered into evidence in this case, 
mafl logs, checks, or client correspondence regarding the three certtotes of majhng at issue 
here, ahhough there is some evidence in the record suggesting that, like the practrtK)nex m JOem, 
Respondent routinely sent copies of his filings with the PTO, fairly comengoraneously to his 

clients. See, Cs Ex. 395 (letter from Mr. Bode to ^w^Sdi m mried 

"Please find enclosed a copy of your above-referenced utility patent application which ^mailed 
today for filing in the U.S. Patent Office."); Cs Ex. 395 (Mr. Bode reporting , tc , chert by tetter 
dated December 8, 1998 on trade mark applications filed November 16, ^ C s Ex. 4320etter 
from Respondent toHBHenclosing copy of Response to Patent Office Exa^saction 
that was "prepared and mailed today for filing."); Cs Ex. 433 (correspondence with chert 
enclosing utility patent mailed that day for filing); Cs Ex. 443 (enclosing 
mailed "today" for filing). There is, in fact, no documentary or other evidence m the record atall 
corroborating Mr. Bode's testimony that the three mailings at issue were made on or before the 
dates reflected on the certificates 



15 



convincing evidence that the certificates of mailing at issue . Counts 1 2 and 3 d ° ^^ tc * 
^Tt^date those filings were maDed and therefore fi^ that m irgaid thereto Respondent 
violated Disciplinary Rules 10.23(b) by engaging in conduct invo^ n ^ rcs ^ tal,OI \ 
1 0.23(b)(6) by engaging in conduct that adversely reflects upon his fitness to practice, and 
1 0.23(cX9) by knowingly misusing certificates of mailing. 

As to Complainant's assertion that the misdated documents reflect Respondent's neglect of 
matters entrusted! him in violation of 37 CF.R. § 10.77(c), the evidence of record does show 
S? Teach case, Respondent did not act prompt* to protect his clients' mteresttugn 
beingjetamed. For example, in regard to Count 1, Respondent was retained by "* <*«4M 
Hf Regard to his then pending application onMMs, 2000 that bemg ^ date Ms. 
flLgned the Revocation and Substitutk)n-Pov^?A^y. Cs Exs. 249-250. Atttat 
"oS^iTwas needed to pursue the application and ^j^^^S^^^ 0 ^ 
to the previously issued Office Action to be promptly filed, ue. b> 'JheMlW 4 : 2000 
deadline. CsEx.251. Nevertheless, the response was not filed by Resrx>rdentuntil 
aroroximatery 22, 2001 (albeit with a certificate dated September 1 1, 2000). Id In the 
LTerSlK application was deemed abandoned by the PTO (Cs Ex. 247), a 
determirSSSllr. Bode apparently never challenged; he suggested at the hearing that he did 
not do so because he lost contact with the client. Tr. 615-17. 

Similarly in regard to Count 2, the record shows that Respondent was retained by bis 
client MMon December 29, 2000. Cs Exs. 169-70. By virtue of the Office Action 
issued OctobeTOoOO, Respondent had only until January 4, 2001 to file a response J^*** 
did not do so, however, in that the PTO did not receive his response until March 16, 200LC s 
Exs 162-167. Cs Exs. 167: Tr. 382-83. As to Count 3, Respondent was retained byH 
■■Hon December 18, 1998 to file the initial patent application. Cs Ex. 30. Respondent was 
Siiat he had only until March 9, 2000 to file a response to the office action issued by the 
PTO on December 9, 1999. Cs Exs. 51-56. Nevertheless, Respondent did not submit his 
response until approximately April 10, 2000, a month after the filing deadline expired. CsExs. 
37-43. 

Therefore, the record supports the finding that Respondent neglected matters entrusted to 
him in violation of 37 C.F.R. § 10.77(c). 



B. Failure to Respond to Re quirements for Information 

Counts 4 and 5 of the Second Amended Complaint arise out of "Requirements for 
Information" (RFIs) sent by the PTO's Office of Enrollment and Discipline (OED) to Respondent 
pursuant to Rule 10.131. That Rule provides in pertinent part that: 

(a) The Director is authorized to investigate possible violations of 
Disciplinary Rules by practitioners. . . . 
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(b) . . . A practitioner shall cooperate with the Director in connection with 
any investigation under paragraph (a) of this section and with officials of the Office 
in connection with any disciplinary proceeding instituted under 
§ 10.132(b). 

37 C.F.R. § 10.131. 

A RF1 is essentially a discovery device used by OED to gather information in connection 
with an investigation of possible violations of PTO Disciplinary Rules. It consists of a series of 
written interrogatories, requiring a written response, directed to a PTO practitioner inquiring into 
the circumstances surrounding one or more possible violations. Tr. 463-64. 

Complainant alleges that Respondent Med to respond to RFIs issued to him by OED and 
that such Mures constitute violations of 37 C.F.R. § 10.23(bX5Xengaging in conduct prejudicial 
to the admiriistration of justice), ching Nebraska State Bar Ass 'n v. Rothery, 619 N.W-2d590 
(Neb 2000)- § 10.23(b)(6Xengaging in conduct adversely reflecting upon fitness to practice before 
the PTO) ching Nebraska State BarAss'n v. Kirshen, 441 N.W.2d 161 (Neb. 1989); and § 
1 0.23(cX 1 6)(willfully refusing to reveal or report knowledge or evidence to the Director), citing 
Weiffenbach v. Turner, 20 USPQ2d 1 103 (Comm'r Pat. 1991) 

The evidence of record establishes that on April 1 8, 2001, OED sent a First RFI to ^ 
Respondent at his office address in New Orleans, by certified mail, return receipt requested. C's 
Exs 343-47- Tr. 470. The April 18* RFI soughtRespondent's input regarding the circumstances 

surrounding 'his certificate of nailing in tbeBBi a PP Iicatk)n wUci fc ****** of C ? unt 1 1 3I 
discussed above. C's Ex. 343. The RFI requested that Respondent reply to it within thirty days. 
C's Ex. 343; Tr. 471 . OED subsequently received through the mail a "green card" evidencing 
delivery of the First RFI to Respondent's office address on May 12, 2001, although h was signed 
for on Respondent's behalf by Mr. Bode's neighbor. C's Ex. 353: Tr. 471-72, 492, 619. On June 



30 Mr. Bode's office address of 2314 Broadway, New Orleans, Louisiana 70125, is the 
official mailing address which Respondent provided for himself to the PTO on the December 5, 
1991 Data Sheet for the Register of Patent Attorneys and Agents. C's Ex. 341, see also, Tr. 376- 
77. It is also the addresswhich Mr. Bode identified for himself on various filing bemadewith the 
PTO. See, C's Ej^flHHapphcation filed December 28, 1998), C's Ex. 72 (JH| 
application filedJ^B2M999); C's Ex. 249 (Revocation and Substitution - Power of 
Attorney dated 1 , 2000). Further, it is the address used by Respondent in connection 
with pleadings filed in this matter. See e.g., Respondent's Aiiswe^ndAnswer of Amended 
Complaint. It appears to be adjacent with the home address of|^^ which Mr. Bode 
provided for himself to the PTO in 1980. C's Ex. 342. 

31 The RFI contained a reminder of a practitioner's duty to cooperate in any investigation 
under 37 C.F.R. §§ 10.131(b) and 10.23(cX16) and that foiling to respond could be construed as 
a failure to cooperate, subjecting Respondent to disciplinary action. C's Ex. 343. 
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7 2001 OED sent Respondent, by certified mail, a "First Notice: Lack of Response noungthai 
ft fc^no M»M a^srxmse to the April 18*RFIand requesting » response wrthm 3 0 days. 
CVE^sTtt 47^74. iL green card for that certified mailing was again returned to OED 
M me signature of someone else who had accepted the mailing on Respondent's behalf on or 
S 53m- C's Ex. 356; Tr. 474-75, 493. Two a«i a half plater, on August 21, 
20m sSThavbg received no response to the RFI, OED sent a "Second Notice: Lack of 
R^f ^Tfs^dent conceding the April 18* RFI. Cs Ex. 358; Tr. 475^ Tr* green card on 
SS^ed maflW returned to OED on September 5, 2001 bearing a agnatic dated 
fen^ta I 2001 that cannot cteariy be kJentified as Respondent's. C's Ex. 359; Tr. 468-69 
47 t^ SepTember 25, 2001, OED sent to Respondent by certified mafl Uck 
of Response" regarding the April 18* RFI. Cs Ex. 361 ; Tr. 476. It appears that the OED never 
received the green card back in response to that certified mailmg. Tr. 477. 

On October 23, 2001, OED sent by certified mail another, different, Firsl RFI t<> 
Respondent at his address in New Orleans, Louisiana. C's Exs. 363-371; Tr. 4 ^ 7 *^be 
October 23rd RFI sought information regarding a number of matters, inchKiing the Respondent s 
^tfof rnailing in thefl^appBcation < whkh * te ^ ^Count 6 

Respondent's^^ 

discussed below). Id This RFI also requested a response withm 30 days. Cs Ex. 3o4, it.*/ i. 
OED^veTrec" ved a green card back evidencing Respondent's receipt of thb certified rnaflmg 
nor^ to the m Tr. 478. As a result, on November28, 2001 , OED sent Respond^ > 

"First Notice: Lack of Response" regarding the October 23*RFI. CV Ex. 3^Tn478 48M87. 
The green card evidencing receipt of that mailing was returned oOED ^J*^* 1 ^' 
bearSg the signature of someone other than Respondent who signed for the ircubng on £cernber 
8,2^ and id^tifiedr^or herself Respondent's^ C'sEx. 383; Tr. 480 487-* ^Agan, 
no response to the RFI was received. Tr. 488. As a resuh, on December 28 2001 , O^Dsent 
Respondent a "Second Notice: Lack of Response" regardxngthe October 23 RFI. Cs Ex. 385. 
Tr 488 The ereen card for that mailing was returned to OED on March 12, 2002 with an 
™dable^^^ CsEx.387;Tr.^Nore^to 
the RFI having recerveTa Third Notice was sent to Respondent by the OED^certrfed mail 
on February 1, 2002. C's Ex. 388; Tr. 489. No green card was apparently received by OED m 
regard to the Third Notice. Tr. 490. 

Thus, the record contains no documentary evidence clearryconfirming MnBode's personal 
receipt of either of the RFIs or the follow-up notices relating thereto at any point. However, 



3J At the hearing, Mr. Ippolito of the Postal Service testified that certified mail is handled 
differently at the delivery point from regular mafl. Tr. 531. At the delivery point, the mafl earner 
is obliged to deliver certified mafl to the named recipient and fill in the blaiik spaces on the green 
card" (Form 381 l)with the date of delivery and have the recipient sign it. Tr.537-5y. raw 
he opined that no one other than the named addressee is supposed to sign for it, unless there is 
proof of agency. Tr. 544, 547, 550-51 . If the addressee of the certified mafl article isno^aUh^ 
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, . AmA *h+ RFIs. testified at the hearing that, on 
Mr. Anderson, the OED investigator ^^^Z^ the second RFI issued to him by 
November 26, 2001 , te ^^^ C ^ 8 ^f Scalry, Mr. Anderson stated that he 
OED on October 23, 2001 . Tr. 461-62, ^^^^^^ a new post office box 
had telephoned Mr. Bode on tb^t day^a^hnn^ post0ffice&cflhvasa 

due to the delay in * t ^^lTto reach Mr. Bode in person, he feft a 

result of anthrax contanimation. Tr. ™*\^his response to the RFI to OED's new post 
voice mail message ^^^^^^STsame day, Mr. Bode personally 
office address. Tr. 484. Mr. Anderson testified that, later 3^ that the 

^med the telephone calL During^ -nve^£ Mr. Ao*n»n adv^ ^ ^ ^ 
OED had not yet received his rcspoa* to^oto^ ^ pTQ ^ t0 

not deny receipt of the RFI ^ " ^^^t S did not have a copy of his 
ft. Further, Mr. Bode represented toj^^^"^ would have his secretary 

response with him at the location ^ ^ ^^^^ 0 ^ OED. Tr. 485-86. 
forward him a copy of the response ^^^^H* PTO has never received a 
However, Mr. Anderson testn^ at ^^^^f r^poL notices from Mr. Bode. Tr. 

responses to the RFIs sent to Mr. Bode). 

Moreover, while Mr. Bode asserted at JfJ^ Sot^T d^ed. 

document relating to^Rnsand^tas ^'^SL™, he 
he did no. deny eventua^rece^ymg to ^ ~ orith csameday they were 

specifically if that person was Mr. Anderson." Tr. 661-668. 

"(...continued) . ,„ . uft nirectine the addressee to pick up 

address a. the time of delivery, a not*. * J"™**" 1 , "^Z^^md hems sent to Mr. 
themal Tr. 532. However, he ^"*«*« V^f^oaTacknowledged . the 
Bode were not apparently processed m this Tr^L^ ^ 
^ .^^^ ~T XSr. Bode^y have received a 

^ro^m 7-* w^rhe^, the re^ attorney. Tr.4*. 

SrTofie requests in the RFIs; those, forexarnp^uc^ ~p« p^Sich 
on the basis of attorney-client privilege, bebevmg that the etas rules 01 me p ^^^^ 
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After consideration of the evidence, I find that Complainant has sustained his burden of 
proof wto regard to Respondent not responding to the RFls sent as part of h* inv«^at,on mto 
Co^alleged violations of Disciplinary Rules. Despite Mr. Bode's chum that he 
%£S*to the RFls and forwarded such responses to the PTO not one* ^ se^ tn^I 

the consistent testimony of Mr. Anderson and Mr. Moa* supported 
evidence of record, that the PTO never received any responses to the RFls from ^^enL 1° 
oY^ing I note that Respondent, without explanation therefor never produced any 
7Z o? Se^sponses to the RFls at the hearing or ch^^preheann^xcteige 
ISs de^he Ling guested to do so * Moreover, he did not produce any evrience 
^rtmg^s test^n/that he had sent such responses to the PTO at any pomt, such as 

Emailing o; faxing receipts. 35 This, despite the fact that, dunng h* testnnony, Mr. 
eTde a^ted that h! cr«TLd maintains copies of his 

copies of everything he has filed in the patent office or received from the patent office. 1 r. 
672-674. 

Therefore, I find that in regard Counts 4 and 5, Respondent violated T^lmary Rules 37 
C.F.R.§ 10.23(b)(5) (engaging in conduct prejudicial to tjeadminis^ion 
10.23(b)(6) (engaging in conduct adversely affecting his fitness to practice) and § 10.23(cXlo) 
(wilfully refused to reveal or report knowledge or evidence to OED). 

C. Improperly Cfr irnin p Priorit y on Patent Application 

Count 6 asserts Respondent violated 37 CJJL § 10.23(bX6Xactkms adverselyreftectmg 
on fitness to practice) in connection with his filing of a patent application on behalf of^^f 



"(...continued) ' ^ 

disclosures unless authorized by the client. Tr. 669-71. Mr. Bode stated he never sought 
authorization from his clients which would have allowed him to release the records. Tr. 671. 

34 Subsection 3(B) of the Order Scheduling Prehearing Procedures and Hearing, issued in 
this matter on July 29, 2002, specifically asked Respondent to produce copies of any and all 
documents supporting the denials contained in his Answer of the factual allegatjons made in 
paragraphs 28, 31, 35, 38, 47, 50, 54, 57 of the Complaint regarding his failure to respond to the 
RFI and the notices sent in regard thereto. In his original and amended Prehearing Exchange, 
Respondent asserted that the documents supporting his denials "are in the prosecutionlustory of 
each matter at issue," and failed to produce any copies of his alleged responses to the RFls at any 
point during this litigatioa 

35 In the RFls, the PTO specifically provided a methodology for Respondent to obtain . ^ 
written confirmation of the PTO's receipt of his responses thereto, by utilizing a returned stamped 
postcard; however, there is no evidence in the record that Respondent ever attempted to or did 
utilize this methodology at any point. CsEx.344. 
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- inip roperly cla iming priority to nine previous* filed United Stales patents art seven 

- - olls h . fiZ ■■■patents applications. Respondent admitted m his Answer that he had 
prcviousry mea ■^^V k T™T tVwwWl cZ Amended Conrolaint paragraphs 67 and 68 

filed the application and claimed priority therein. See, Amenoea ^mpiaim p«^«j»» 
^ Re^ndent's Answer thereto 1 67-68. Urns, the question is whether the priority was 

ctLi, and if so, does claiming priority improperly rise to a level of nolatxm of the 

Disciplinary Rules. 36 



The record reflects that on 



Bode fifedratefl^onljcationno. 
^ ^ ^Jon behalf o^H^HpiHHV' 

(applicatio n » c"exs! 67-115; Ex. 714. In that application, Mr Bode claimed that it was a 
StouatioSPpart application of previous applications by the same inventor ." C s Exs. 72-75, 
7?4 Tr 387 390 Inlupport of this claim, Mr. Bode submitted with the application a 
-DecLionin CopendTApplication," signed by §■■■ orficating ^the applet was 
claiming "priority" under 35 U.S.C. § 1 19 predicated upon tuneprgousry filed U.S. patent 
"io£ wfcch were based upon seven previously fiedMfcatent 
in a "Schedule A" attached. C's Exs. 108-1 1 1, 714. 

Application ■■was subsequently reviewed by a patent examiner. InlHB 2001, the 
examiner issued an Office Action Summary and narrative report on his evaluation of the 
application in which he found, inter alia, that none of the nine prior U.S. applications listed on 
Responde nt's Sched ule A were "copending" at the time application H|as fifed aiidthat all of 
the sevenS^H applications listed were filed more than one year before application^^ was 
filed Therefore^he examiner concluded that the application did not meet the statutory ^ ^ 
requirements for claiming the benefit of an earlier filing date under 35 U.S.C. §§1 19 or 120 and 
indicated that the appUcant was required to cancel the references to pearlier filed appbcMx 
unless corrective action is taken to make the earlier applications copending. C s Exs. 1 18, 714, ir. 
391-92 The record indicates that Mr. Bode did not reply to or otherwise appealthegammer s 
findings within the time allotted and that application^ went abandoned on|^^^21, 2001 
asa result thereof. C's Exs. 131-32, 714. 

At the hearing, Mr. Moatz explained that under patent law a second, presumably related, 
patent application filed while a first application is still pending (i.e., copending) is entitled to get 
the benefit of the filing date of the first application. This "benefit of priority" in time for a 
subsequently filed application avoids the risk of having intervening references used *^Jf* 
prosecution of the later application or in obtaining any ensuing patent. Tr. 386-387, 391-92, 441- 
43 Mr Moatz stated that Respondent claimed the benefit of priority in connection with 
application fHalthough he was not entitled to do so because of a lack of "co-pendency." Id. 

Mr. Bode's testimony in response to this alleged violation was extremely limited. He 



* In the Second Amended Complaint, the Complainant also alleged under Count 6 a 
violation of 37 C.F.R. § 10.77(cXneglectmg a matter entrusted), but does not pursue such a 
in his Brief. Complainant's Brief at 49-51 . 
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stated merely that — 

"Mr Moatz also talked about the benefit of priority m filing a patent application. I 
disagree with what he said, I believe that priority is proper in that case, improperly 
^1^. So, I don't agree with what be sakL I believe he gave a legal opinion and 
I disagree with him as far as that's concerned." Tr. 619. 

Respondent did not elaborate further as to what he meant regarding the assertion that 
"priority is proper," although "improperly claimed." 

The statutes at issue and the relevant case jaw appear to support Complainant's assertion 
that Respondent could only claim priority on the ^application if the prior rebted U.S. 
atucXnTwere still pending, had not yet beTabandoned or granted, or if the foreign 
aJpSont had been S less than one year before the subsequent U.S. appbcation was filed. 

Specifically, 35 U.S.C. §120 provides in pertinent part - 

An application for patent for an invention disclosed in the manner provided 
by the first paragraph of section 1 12 of this title in an application previously filed m 
the United States . . . which is filed by an inventor or inventors named m the 
previously filed application shall have the same effect, as to such invention, as 
though filed on the date of the prior application, if filed before the patenting or 
abandonment of or termination of proceedings on the first application or on an 
application similarly entitled to the benefit of the filing date of the first application 
and if h contains or is amended to contain a specific reference to the earlier filed 
application. (italics added). 

Further, 35 U.S.C. § 1 19(a), entitled "Benefit of earlier filing date; right of priority" 
provides in relevant part that — 

An application for patent for an invention filed in this country by any person who 
has previously regularly filed an appbcation for a patent for the same invention 
in a foreign country ... shall have the same effect as the sanie application would 
have if filed in this country on the date on which the application for patent for the 
same invention was first filed in such foreign country, if the application in this 
country is filed within twelve months f rom the earliest date on which such foreign 
application was filed; but no patent shall be granted on any application for patent 
for an invention which had been patented or described in a printed publication m 
any country more than one year before the date of the actual filing of the 
application in this country, or which had been in public use or on sale m this 
country more than one year prior to such filing. (Emphasis added). 

See also, In re Costello, 717 F.2d 1346 (Fed. Cir. 1983) (co-pendency and reference^ to 
prior application in subsequent application are statutory requirements for claiming the benefit of 
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the earlier application's fifing date), Rajckman v. Herbert, 312 R2d 926 (C.CJ>Jl IM3X» mec. 
re^n^f section 1 19 patentee must claim priority before patentwas granted); Strrthers 
Corp. v. Nestle Co., /«., 558 F.Supp. 747, «52 (WU IJtlXJ* . U£ apphcauon to 
obL tbeLefit of a foreign application date, it must be filed «ithm 12 months of the forenjn 
application). 

Without an explanation at hearing and lacking a post-hearing brief; it is impossible to 
discern from the record exactly what Mr. Bode meant when he said that m regard to ar^bcat™ 
Mthat priority was proper, but improperly claimed Respondent has proffered no evidence 
lih would support a finding that the PTO examiner's Actual findings were er^ne^t C _^at 
one or more of the U.S. patents listed on Schedule A were, m ^P«^**? t^^ffledthe 
application^ In fact, as to three of the nine U.S. applications ^eiitified I therein, Mr- Bode 
hSindiSI that patents had issued thereon. Further, he indited on SkAedute A that aD of 
the foreign applications were filed at least 12 months prior to the fihng of the^fapphcatioa 

Respondent's failure to explain to the patent examiner in connection with application 
or to this tribunal his justification for claiming priority suggests that, at best, he was unaware of or 
confused as to the regulatory criteria for on claiming priority in 35 U.S.C. §§ 119 and 120 or at 
worst that he intentionally disregarded such criteria in the hope of obtaining a benefit to his cbent 
unwarranted by the facts and regulations. 

Although Mr. Bode has neither proffered a good explanation for claiming priority in 
application nor expressed remorse for having done so at least improperly, either of which ^ 
would be moreappropriate responses than the response he gave at the bearing, I am hard pressed 
to see this error in filing, with no history of prior or subsequent similar errors, as rising to the level 
of a violation 37 C.F.R § 10.23(bX6) Le., evidencing an action adverse* reflecting on fitness ; to 
practice. Mr. Bode did apparently truthfully disclose in application ^ ™? dates 

of the prior applications based upon which he was claiming priority. At most, this would be a 
small technical violation of little significance since it appears that the error was discovered^ the 
patent examiner and the application went abandoned thereafter. Therefore, I decline to find a 
violation under Count 6. 



P. Improperly Providing L egal Services 

The Complaint charges Respondent in 8 separate counts (nos. 3, 8-10^dl7j20^jjth 
improperly providin g legal services t o three of his patent application clients - 

1, and ■LHHUHB These assertions are discussed in detail below. 




In addition to the allegation of misuse of a certificate of mailing, Count 3 also alleges that 
Respondent violated Disciplinary Rules 37 C.F.R. § 10.23(c)(8XfiuTing to inform a client of 
correspondence), § 10.77(c)(neglecting a matter entrusted to him), and §10.84(a)(2)(failing to 
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carry out a contract of employment) by his failure to inforabscljent 



correspondence he received from the PTO concerning 




s patent app] 



jarding 
ion (no. 



Specifically, Complainant alleeesandtbe reoordAovgto^nDecenAer^^^98, Mr. 
Bode filed ajatent applica tion (no. MHf 7 ) for af^BI^Bi^HHHpV^^ 

on behalf of^Bl^l C's Exs. 4-36. Almost a year later, on December 9, 1999, the PTO 
issued an OfEceActwnm response, requiring the submission of additional documentation within 
three months, i.e. by March 9, 2000. C's Exs. 51-56. On April 10, 2000, a month after the 
deadline expired, the PTO received a response to the December 9* Office Action with a certificate 
of mailing from Mr. Bode dated March 2, 2000. C's Exs. 37-47. Nevertheless, the PTO accepted 
and acted upon the filing and, on April 1 9, 2000, it sent to Mr. Bode a Notice of Allowability and 
Notice of Allowance and Issue Fee Due. The April 19* Notices advised Respondent that the 
application is allowed for the issuance of a patent and that to proceed with issuance, an issue fee of 
$605 and new formal drawings must be submitted three months from the mailing date of the 
Notice / e by Jury 19, 2000. C's Exs. 48-50. The Notice warned that if the issue fee was not 
paid within the time allotted "THIS APPLICATION SHALL BE REGARDED AS 
ABANDONED. THIS STATUTORY PERIOD CANNOT BE EXTENDED." C's Ex. 48 
(emphasis in original). The PTO did not receive the issue fee within the allotted time and, as a 
esult. on Aug ust 28, 2000, the PTO mailed to Mr. Bode a Notice of Abandonment in regard to 

1 [s applicati on. 37 C's Exs. 58, 62. Complainant alleges that Mr. Bode never informed 
his client, hHHH about the issue fee due, never paid such fee, and never informed his client 
of the NoticeofAbandonment or that the application could be revived. 51 

Mr. Bradley Hanssen testified at the hearing regarding the circumstances surrounding the 
filing of h is patent application. He stated that he and two partners started up the ^^HV 
BIB Company with the expectation they would secure patents and trademarksonproducts 
that they could th en market in re sponse to a new Federal law mandating the use of^HJV 
■■■products MH^Hfconstruction. Tr. 36, 40, 73-77. In connection therewith, in May 
^fflSIThe hired Mr^odeno walk our patent process [sic] through the patent officejrom^_ 
beginning to end to get us a patent and trademark for the^^^^^^BH^^^^^^^^^K" he 



37 It appears that the PTO provides a methodology for attorneys to have the PTO 
automatically charge a "Deposit Account" they maintain for certain fees, including issue fees. 
However, in regard to this application Mr. Bode did not check the box on the form filed with the 
original application allowing the PTO to withdraw the issue fee from his account. C's Ex. 28. 
The record reflects, however, that Mr. Bode used his deposit account for such purposes in regard 
to other accounts. C's Ex. 202 (Fray application). 

3 * Mr. Moatz testified at the hearing that it is the practice of the PTO to mail 
communications regarding applications only to the attorney of record and not to the applicant, 
and to do so only by regular, not certified, maS. Tr. 625-26, 444. Thus, a patent attorney bares 
the burden of keeping himself and his client informed of the status of pending applications. 
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had invented. Tr. 25-26, 34. testified that be advised Mr. Bode that they were m a 

hurry to get the patent because "[ijt was^bot item and we wanted to get it on the market as quick 
as possible." Tr. 36. Pursuant to that employment relationship, Mr. Bode drafted and filed patent 
apphcation no. 09/ 221,377 and was paid for such services. Tr. 38, 4M3, 46; C s Exs. 390-393 
408-409 41 M12. ■■■B aimBd ^ although he had advised Mr. Bode that he "wanted 
to be kept abreast of aD activities" concerning his patent and to receive copies of all 
correspondence received in regard thereto, in April of 2000, shortly after he had approved the 
submission of an amended patent application, Mr. Bode ceased cornrnurucatmg with rumand that 
Respondent has made no effort to commiinicate with him since that point m time Tr 34-37. Ai 
the hearine ^■■■testified quite unequivocally that Mr. Bode never provided him with 
copies of KoH^wance and Issue fee due (Cs Ex. 48), the Notice of AUowabibty (C s 
Ex 50) or the Notice of Abandonment (Cs Ex. 58), nor did he discuss the significance of those 
documents with him. 39 Tr. 47-53. He asserted that he first learned of the abandonment when be 
was contacted by counsel for the Complainant in September 2002. Tr. 79. 

In res ponse to this testimony, Mr. Bode admitted filing the pat ent application on behalf of 
~ ' receiving the initial Office Action in response, contacting Hppn response 
thereto, and being authorized by him to amend the application to get certam claims alto wed, Which 
he did (Cs Exs. 37). Tr. 583-585. Further, Mr. Bode testified that he considered the PTO Office 
action rejecting and objecting certain claims "not an uncommon situation," and, "a good sign Q 
What tells you that there are allowable claims and there are just some informalities or technicalities 
which need to be corrected, and a patent wfll issue." Tr. 584. However, Mr. Bode emphaticaDy 
asserted that upon receipt of the April 19, 2000 Notice of Allowability and Notice of Allowance 
and Issue Fee Due, he did contact ■^■1' advise him of the PTO's issuance of the 
allowance, and told him that there would be further expenses to pursue his patent application, 
including $280 for formal drawings, an issue fe e of $605, and copy fees of $30. Tr. 65-68, 586- 
89. Moreover, Mr. Bode stated that he advisedM^A that he needed "a thirty day advance 
warning" of the filing deadline of July 19, 2000. so h e, could have the drawings and papery 
prepared in time. Tr. 589. According to Mr. Bode, 






own expense of $280, "relying on the fact that he indicated he'd (H^Wworkit out somehow." 
Tr. 589. Mr. Bode claimed that he made scveralsubsequert to^^|^P in regard to the 
application and spoke on several occasions with VHHH S wife ' ^ 3015 ^ ^ 
secretary/partner/shareholder in the family business. Tr. 591-92, 621-22 ; see also, Tr. 65-66 



"^M^^Balso testified that he hired and paid Mr. Bode to file a trademark 
ai»hcationonBf&. Tr. 54-56; Cs Exs. 410-412. He asserted that Mr. Bode also railed to 
keep him informed regarding that application, that he never advised Mr. Bode that he wanted to 
abandon the application, and that he was unaware that it too had gone abandoned until he was 
contacted in connection with this disciplinary proceeding by Complainant's counsel in September 
2002. In the interim, unaware of the trademark's abandoned status, be had had brochures and 
paperwork printed baring the trademark. Tr. 58-60, 78-79. 
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(wherein cross-exarniningf^BBM, Bode ^^^M^SSS^L 
2000, both in writing and via a telephone conversation wrth — v^sccretaythat his 
"patent was elapsed" and additional fees were due). Mr. Bode testified, however, ^Wf 
mSm "never followed up," "did not come up with the funds to P^tec^rijhc 
"Sons went abandoned because he didn't want to pursue them." 40 Tr 589-590 N^Bode 
Sd S had only bflled BHV" work he had done and had not billed him for the final 
drawings he did. Tr. 589,615. Mr. Bode claimed that in his experience, this outcome ma patent 
proceeding, where a client decides not to expend any additional funds to pursue the patent 
location to the end because in the interim they have discovered that there is no market for it, is 
quite common. 41 Tr. 591. 

Consistent with Mr. Bode's assertions, ■■■fs testimony at the bearing did suggest 
that his efforts to reach Mr. Bode while the application was pending and his interest m the status of 
the patent application were nominal. Specifically, he lc ^ x ^J^^ff^ ^ 
April 2000 he waited a year or so to hear from him because Mr. Bode had advised himthatthe 
patent process was slow and he was aware that ft took the PTO a year from when the application 
had fi rst been filedj o respond to it Tr. 77-78. However, after a year of no contact with Mr 
Bode MgjjjjH he became concerned about the applications and so, m June or Jury or 
2001 (atSotherpoint in his testimony he indicated it was in August of 2002) he attempted to 
contact Mr. Bode at his Pensacola office by telephone and found the nuinberwasnot m operation. 
Tr 79 82 Although aware that Mr. Bode maintained other offices,MHHysaid he made no 

further attempts to reach Mr. Bode until he was contacted by the PTO about this case in 

September 2002 because he was "very busy" and it wasn't that important. Tr. 83-84. Thereafter, 
he had tried repeatedly to reach Mr. Bode at his Pensacola office, "1 1 times within the last year, 
and only reached an answering machine or received a message that the number was no longer m 
service. Tr. 29, 35-36. 



However, in direct contradiction to Mr. Bode's assertions^^HHB^ 

unambiguous in his testimony at the hearing that he never told Mr, Bode that he wanted to 
abandon the patent application (tr. 60) and never told Mr. Bode that be was gomg to think about 



40 Mr. Bode testified thatf|^BH s trademark appUcationvgsnAjlly rejected, that 
there were various steps that could be taken at that point, but that <4 fl|HlF di(m ' t want * 
pursue that either. So in both cases he did not come up with the funds to pursue the case. And I 
warned him that it would become abandoned and that's what happened. So he didn't want to 
pursue it." Tr. 590. 

41 At the hearing, Mr. Moatz said while he did not have exact statistics, his understanding 
was that about two-thirds of patent applications mature into patents, although he was not sure 
exactfy what type of applications that was based upon (i.e. original, continuation or division 
applications) and that sometimes an original application is abandoned for a continued application. 
Applications where the patent claims are rejected by the examiner are also considered abandoned 
Tr. 417-422, 450. 
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whether or not to pursue the patent application. Tr. 68. Moreover, he stated unequivocally that 
ntnev^r revived Ly phone Z or correspondence from Mr. Bode sagging ^ he w* > not 
^^^f^^mv^^^m^^ Tr. 81. Furthermore, he stated thatwben 
heXverea the appucatlon ted gone abandoned in September 2002, m V™+J^*^ 
£ OcXoT November 2002, be filed on his own to have the onjhe has* that 

Mr Bode had not informed him of the need to pay the issuance fee, but his 
Successful, and he had recently hired new patent counsel to pursue revival on an ahematrve 
basis. Tr. 80, 85-91. 

Upon consideration of the sharply conflicting testimony of the ^^.^^^ f 
account thrir demeanor as I observed ft and the other evidence of record, I ^ ° f 
J^^Mand find that Mr. Bode did not adequately advise him regarding the status of his 
^SSSapplSition once the Notice of Allowability was issued. 

In reaching this conclusion, I note that gHHftestified that Mr Bode ceased 
communicating with him regarding the patent application after April 2000 and, m feet, all the 
documents submitted into the reco rd support thi s assertion, » <^J^£^^ rf 
correspondence from Mr. Bode tc^Hp dated May of 1998 ^De^oflW 
but nothing thereafter. Cs Exs. 390-412 . This is the case even though Mr. Bode suggested at the 
^b.UMdM(«.««t« in "May 2000" that his "patent 
and that the issue fee was due, and tesuW that he creates and maintains files for each of bis 
clients, and that in those files he generally maintains copies of correspondence and notes of 
communications. 42 Tr. 65, 673-74. 

Furthermore, I note that in what was probably very early April 2000 flB^Vrnel .with 
Mr. Bode and approved him preparing and filing a response to the PTO's Of^^n to proceed 
with the application. Within just a couple of weeks thereafter, in mid-April, the PTO issued hrts 
notices regarding the issue fee due. C's Ex. 48; Tr. 49. Mr. Bode suggeststhatw^ the interim 
of those very few short weeks, after expending approximately $3,780, ■pV.^ . 
mind about proceeding with the application and became unwilling to e ^?*^ ve ^~^ 
additional sums ($900) to actually obtain the patent. Tr. 68; Cs Exs. 391-93. Such an assertion, 
without a clear rationale for such a dramatic change of heart, is not consistent with conunon 
experience. Moreover, it is belied by the feet that Mr. Bode testified thai t after recervmgthengce 
regarding the allowability in mid-April, based upon the conversations he had wrth ^^p ^at 
the time, at his own expense, he went ahead and had the formal drawings needed prepared to 
respond to the notice. Further, if such a dramatic change of heart did occur, any reasonabty 
prudent attorney would have documented it with a confirmatory letter to his client or, at least, a 
note to the file, but there is no evidence in this case that Mr. Bode did anything of the sort. 



42 It is unclear what Mr. Bode meant by the term "elapsed." At that point in the 
application process, despite the late filing of a response to the office action, the patent application 
was proceeding forward and the next deadline to be met was that of Jury 19, 2000. 
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Furthermore, I do not find the feet that ■M^atomedJy, Med to actively pursue 
contact with Mr. Bode regrd^appbeation after April 2000 as evrience offcsmt^t not to 

"I. F -_ i ajggMB, c^^tion thai based upon the pnor year penod it took the 
Agen^to^e^o^no^&e^Sia^n^^s,^e^had no expectation that a response vvou|ber^ved 
from the Agency so soon after the April Sing. Second, as the client, it was ^^^■■vf 
rZ^XZw in touch with Mr. Bode regarding the Mmci^gk^ Rather that 

response to being advised of the abandonment of the patent as clear evidence that at all times 
re^heWolBIBdkl, in feet, wish to undertake whatever efforts were necessary to 
obtain the patent for which he had applied. 

Therefore, in regard toMLM's patent application, I find Respondent violated 
Disciplinary Rules 37 C.F.R. § 1 0.23(c)(8) (failure to inform a client of correspondence), 

of employment) by his failure to inform his client of correspondence received from the FTO 
concerning application no. 09/221,377. 



2. 




Counts 8-1 0 as well Counts 1 7-20 of the Second Amended Complaint allege that 
Respondent violated the same three Disciplinary Rules (37 CF.FL § ^^SX^o mform a 
client of correspondence), §10.77(cXneglecting a matter entrusted to him), and § 10*4(a)(2) 
(failing to carry out a contract of employment^ bv his failure to inform his clients, 
and/or the company he was associated with, ■■■■> of correspondence receive 
PTO concerning their patent and trademark applications. 




mi 




of 



The evidence of record shows that, in MBI of1999 ' ^^gof2000, and 

2000. respectively, Mr. Bode filed thr ee patent applications (nos^^p^count 9); 

(count 10) (count 8)) on behalf of as inventor/assignor and 

^^^JB as assigneeHor^urnproved retractable cleat device. C'sExs. 446-530, 531-590, 
2o^40^13TTr. 210-11. In each case, the FTO responded to the application by issuing a notice 
requiring additional submissions on the part of the applicant within three months. C's Exs. 521-24, 
579-83 333-34. Those notices were not respon ded towithin the tiniedeadlme and, as a result, the 
patent applications went abandoned 01^^000, 02001, and 1, respectively. 

C's Exs. 525, 585, 338-338-1. 

Furthermore, the record reveals that mJuneff 1999, on behatfof^^l^^V' 
Bo de filed fo ur tradema rk application s (nos.^Bp5 (count 17), ■■P ^ 

^HBcount 19) (count 20)). C's Exs. 591-616, 617-651, 652-681, 682-712. 

Reachcase, the PTO issuedaNotice of Allowance in response to the application setting a srx 
month deadline for submitting either a statement of use or a request for an extension of time to 
submit such a statement. C's Exs. 616, 644, 674, 704. Neither the statements of use nor requests 
for an extension were filed within the time allotted and each application was subsequently deemed 
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the 



abandoned in either September 2000 or August 2001. Cs Exs. 592-93, 618, 653, 679, 683, 710; 
Tr. 402-405. 

^^^^^^^—^ ^^^^^^—.^■^■-rth testified at the bearing concerning 
the crrSS^S^S^^sse patent and trademark applicationsJ^3^99^pex^caJJy, 
they testified that in late 1998, they, along with another gentleman I^HMBP'f 01 ™" 1 
^ comnam, ■■^rt Tr. 93-94, 100, 173-78, 200-01, 207. 278. At the time of 

President. Tr. 94, 100, 109, 135, 147-48, 199, 200-01. They createdj 
intent of eng aging in the busine ss of manufacturing, marketing andsel 

^■^■■■^^^0, which fl^HB had invented, used on ^ 

^^^^^^^9^H5-76 200 209-210. In connection therewith, first in late 1998/earh/ 1999, 
■RSr^.h^uentk gjMMMjj^M^B hired Mr. Bode to file patent applications for 
Z^T^Zo^S^S^- 96-101, 136-37, 139^0, 201-02^210-211, 
223-25 244 In addition, at ■■Request, Mr. Bode contetnooraneoush/ prepared andffled 
whh the i nitial application an assignment of the application ^"■■■» s ™ CT £''^ 2 - 
company i n exchange for 51% of company stock. 44 Tr. 102, 136; C s Exs.427- 

29 177-17^uDsemientry, ■■■also retained Mr. Bode to apply for regfegationoffour 
trademarks used by the company. Tr.202, 251-53, 259-60, 263, 267-68. BothM^HH 

" i testified that Mr. Bode had billed t hem for services and fees related to the patent and 

trademark applications, and that the company, had paid all those bilk, totaling 

approximately $6-8,000 (Cs Exs. 416-l?^22-24^hiding paying in advance the issue fee of 
$605 for the first patent application (no. f^^^he filed on their behalf. Tr. 98-100, 127-28, 
166-68, 171-72, 21 1-212, 215-16, llwBfBBK. 247, 255-56; 260-61, 263-64, 268-69, 314- 
16. 

Further, testified that he explicitly advised Mr. Bode that he vvantedtobe"kept 

up to speed on'what response he got as far as the patent application." Tr. 104-05. ■■■■ 
testified, that while he may not have explicitly told Mr. Bode to keep him informed of the status of 
the applications, he expected the attorney he hired to do so nevertheless. Tr. 203, 20&215J6, 
221 235, 237, 248, 256-57, 258-59, 262, 266, 271-72. Consistent with this, Messrs. ^■■^ 
I both testified that, in feet, initially after they hired him, Mr. Bode did communicate with 



43 The originalappUcatioflayssM here, application no.^BHB, was for an |__ 
^^^■■■■■^Hin that ^^^^B had previou sly obtained at least one patent on a 
^^^^^^^^.S. PatemNojBHKcsExs. 270, 450; Tr. 95-96. As to the 

IBTB SsrtSehere . ar>pucationno!M^Bwas a continuation-in-part application 
of application nolBH^nd application no^^^f was a divisional application of 
application no.|^^^BfSee also, Tr. 223-24. 

44 The document memorializing the assignment, however, does notreflec^ie stock as the 
consideration for the assignment. See, Cs Exs. 573-75. ItagDearsthat as inventor 
refused to sign the continuation-in-part application (No^Bf, where he was identified as a 
"co-inventor," but did sign the divisional application C's Ex. 534-536, 713 
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^cations. Tr. 105-07, 1 1 2, C's Exs. 
■stated that over time Mr. Bode 



them, by telephone and mafl, regarding the statusofthrir 
415-422, 425-431. However, both Messrs. 
ceased actively communicating with them. 

Specificalty,BHBBtestified that his last contact with Mr. Bode was a telephone call in 
■■MLfl999 during which Mr. Bode advised him that he was no longer authorized to discuss 
^^Hj| matters with him, told him was no longer Mr. Bode's cbent^andadvised him that if he 
hadanvquestions regarding the applications, he should speak to HHTr. 1 12-113, 131. 
1 5 1 52 ■■■■testified that the last written communication he received from Mr . Bode 
regarding the^HKppiications was a letter dated 01, 2000 regarding the filing that day 
of oneof the pSrtScations. 1^203-04; C's Ex. 443. The last written commutation he 
sent to Mr Bode was a fax dated 028, 2000 regarding altering the material out of which the 
product for which the application was pend ing would be inanufectured, to which Mr. Bode never 
responded Tr 205-06; C's Exs. 444-45. fl^^ suggested at hearing that he may have had 
a telephone conversation with Mr. Bode in 2001 regarding the applications during which Mr. Bode 
represent ed he would check into the status of the patent applications, and recalled that prior to 
^|Hf 002 ' he had "attempted to contact him [Mr. Bode] regarding patents, and we played a 
little phone tag, but I never did get to talk to him." Tr. 207-08, 277-78. 

Moreover, both Messrs.^H^H^estified that Mr. Bode never discussed with 
them the issuance of, nor provided them with copies of, the Office Action Summanes (C's Exs. 
333-37 579-584), Notice of Altowabilhy (C's Exs. 521-24) and Notices of Allowance and Issue 
Fee Due (C's Ex. 524), Notice of Allowances (C's Exs. 616, 664, 674, 704) or Notices of 
Abandonment (C's Exs. 338-338-1, 525, 585,)) issued by the PTO in regard to the patent and 
trademark applications. Tr. 121, 123-26, 131-32, 213-216, 221, 234-37, 247-50, 256, 258, 261- 
62, 265-66, 269-71 . Additionally, they asserted that Mr. Bode never made them aware of the need 
to respond to those Notices by a date certain, nor the effect of foiling to do so. Tr. 215, 221, 267. 
Finally, they both strongly denied ever telling Mr. Bode at any point to not forward information he 
received from the patent office corwerning the applications to them, to not to discuss the 
documents he received from the PTO with them 4 ortoabandon the applications. Tr. 123, 169-70, 
208-09, 271 . As to the trademark applications, vehemently denied having any 

discussion with Mr. Bode regarding the need to use the trademarks to keep the applications alive 
and that specimens of that use along with the affidavit and fee had to be filed. Tr. 303, 312-13. In 
fact, he strongly denied having any understanding that while the application was pending, 
I had to do anything in order to proceed to issuance. Tr. 332. 



^^^^J further testified at the hearing that he first learned that the patent applications 
had becoineabandoned for foiling to pay the issue fees when he was contacted in connection with 
this litigation against Mr. Bode by Mr. Polk, Complainant's counseUtaor about September 2002. 
Tr. 129-30, 1 58-59. In response, he immediately contacted P^^^andducovered that he too 
was unaware the patent applications had gone abandoned. Tr. 157-1 62. pJB^plso promptly 
contacted an attorney in the patent office to obtain information regarding revivingtoe patents. Tr. 
1 29-30, 1 63-64. Within a week of receiving notice of the abarjdonments,M^^(engaged 
another attorney to file the requisite papers and fees to revive the patent applications. Tr. 129-30, 
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134, 166. 

| said that after he was notified by^HBhat their patent applications had 

gone aSndo^-was pretty hot -Tr.228. He TrSfSi 
^Ipting, onAugust 16, 2002, to contact Mr. Bode by telephone and, failing to gchhinUeft 
^«for Mr Bode at both his New Orleans and Pensacola offices. However .■■H 
Kde Sv^re^ed these calls. Tr. 207-08, 227-28, Cm Exs. 433-34. He ako tned to teach 
E S * * Iceland office, but discovered the ptone had be^n d^oj^cted. 

other -^^^p^ 
t» revive the natent application filing the requ isite papers and paving the necessary fee by teoenu 
to revive the patent ^ appu fik^ testified at ^ hearing that he first discovered 

S^Ste W^BHRTd* prior to hearing, when so notified by 

Complainant's counsel. Tr. 271. 

At the hearing, Mr. Bode did not deny filing the p*ent^b^ns at ™ ^ ~ r ™* 
of the subsequent history of those applications as reflected m the record. Tr. 606-07. The one 
Lc^nTtook to the history was the asseg^h^ had ^ed to p,y of the ^e fee m 
regard to the original patent application QjoJHB- I>unng his testimony, Mrjtode 
acknowledged that he had received ta|H|Rriv»* ^ «^ 
the original patent applicatioa Cs Exs. 442, 524. However, contrary to the Complainant s 
a^on^Responden? claimed that he did forward the issue fee to the PTO, in a tnnery manner, 
although he acknowledged that the PTO file did not reflect that the fee had ever been received. Tr. 
646-47 Moreover, he claimed that he had documentation evidencing payment of the issuelee. 
although he did not offer such evidence at hearing, asserting that he did not have ten ind tecause 
the PTO "would say it was backdated and falsified anyway, just like you ve done with everything 
else I've done " Tr. 648-49. Furthe rmore, while Mr. Bode indicated that he received one notice 
of abandon ment wjjh regard to one offBB|s later patent applications, he claimed!* never 
received the ■■hO i 200p Notice of Abandonment from the PTO m regard to the original 
application (no^HBBand thus, was unaware that the application had gone abandoned due 
to failure to pay the issue fee until after this action was filed. Tr. 647, 649-51 . 

Furthermore, in response to Counts 8-10 regarding the three patent applications, Mr. Bode 
acknowledged that at some point he ceased pro viding inform ation on the statusofthe ar£ucatx>ns 
)but claimed he "always considered^^Hf [rather than^BV tobctne 



45 attributed his level of anger at discovering that the applications had gone 

abandoiiedTthefact that he had to answer to other persons invested in the company on status of 
patents, that he "absolutely trusted him [Respondent] implicitly,*' and that, unaware that 
Respondent had let the applications go abandoned, he had thought so well of him he had sent 
other business to him Tr. 275-76,317-19,324-326. 
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client" Tr. 5%. Specifically, Mr. ^^S^M^^^^^^^t 
him in their capacities as corporate 0 ^fSS^^f^Bm^ is ^^s indMduaJ 
filing the original patent application for ■■^■i* ^■* ss « nea ""f ™™ auaJ _ 
TlT^IT.L ,nd related applications to the company. F urther, he st ated that "during my 
^ of doings with it became apparertthatjj™ was not happy wrth 

the way some of the oth er interested p arties were handling^HV ™ tben <n 
Screen him and some other shareholders." Tr. 594; see ^r. 149-50, 

278-80. Mr. Bode said it^as his "preference to deal wjtjonetmmed voice of the client Tr 
626 As a result, he "tried to determine the directionHBB* 85 & om * t0 ^ 
■■■Lrais^epresident, as he stated I instructed him or I asked him whether he wantedmeto 
HSy with him. And that was my pre ference, and he said it was fine. So I ms^cted||| 
MlL I was no longer able to discuss^^D matters with nun. And m that mternnfc had 
gL. m officer in the corp oration... because there was too much coidbct, and he was 
now only a shareholder ... I told ^Hfl couldn't deal with bin anymore, that he ac 
was never my client. And since he was merely a shareholder^ had no authority to act t on \ 
Ms behalf, that he wo uld have to deal through HMf' Tr .595-96; see also, Tr. 62638, 
SdTr. 147-48, (wherein ^1 indicates he ceased being an officer of the company m earty 
2001) and 281-82. 

At the hearing, Mr. Bode also acknowledge d that his cont acts wrdifHBB*™^ 
with time, but suggested that they did so because of^M^ dwindling interest I mthe 
application s. Mr. Bode^ plained that feiriy early on in the process a dispute arose between ^ 
Wmkml a ■■■■ whom Mr. Bode had determined was a co-mventor of the invention 
coTenTd by lEeco^phcation, but who would not agree to sign the applicatioa Tr 609-10; 
see also tr 279-80. He s aid this dispu te over ownership "created ... quite some con^k^csfor 
^■^B" In addition, (■■^ever produced a product, or a producytco^d successfully 
marie^nd as time went on "funds were becoming tight." As a result, (^^^"interest 
started to wane, " as evidenced to hi m bv the fact that he was in contact with J^^Htnregara 
to a number of other matters and that^^i "never brought up any use by VIMt" 
what he wanted to do with these other matters or whether he even wanted to spend any other 
money on it." 46 Tr. 611-12. ■ w ^^^^^m 

Mr Bode also acknowledged filing the trademark applications for^^^H^". 
597. However, he explained that the applications were filed on an "intent to use" basis because 



« On cross-examination, did acknowledge receiving cogey f corr«pondcnce 

from and possibly having a conversation with Mr. Bode sometime after ■■■f | 3 ' j 200 f, 
regarding two trademark appUcationsmaVor a patent appjgtionMr. Bode hafr filed on behalf of 
■■■■HM ofwbkh ■■His president. HB^could not recall such 
SSoTff ltB'and did not recall raising other mattersduring that conversation with Mr. 
Bode, such as the MHapplications. Further, said he was unaware rf the 

company otherwise responded to Mr. Bode's correspondence and/or to deadlines established by 
the PTO on the applications mentioned therein, because those matters were being handled by 
someone else in the company. Tr. 318-332. 
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I had no product at the time of the filing. Tr. 598-599. When the time came in the 

application process fotfflmgastatement of use or requesting any extension of time to do soJMr_ 
Bode said he advised ■■oftiie requirements and his options and the significant taerrof, 
in two conversations, IblutBHI wasn't in a position to keep the application alrve^ because 
at that point "they were having problems with production models and some of the lots that they 
had made, they didn't have any money, they didn't have any employees. And I was . . .basically 
not given any instructions what to do with this. There was never any intended use related to me 
and these applications were abandon ed." Tr.605,603,wefltoTr.312 Mr.Bode 
testified that he advisedBBBk the abandonments. Tr. 605-06. Moreover, he stated that 
the abandonment of the trSSrkar^lications did not cause J^^oloseany rights m the 
interim because the rights are based upon use and not formal registration. Tr. 604-05. 

Once again faced with sharply conflicting testimony, after observing the denaeaiwroftte 
witnesses as well as the other documentary e vidence adm itted into the record, I am convinced that 
Mr Bode did not adequately inform his client JM| of correspondence he had received on its 
behalf from the PTO, did neglect matters entrusted to him, and feDed to adequately and 
appropriately carry out his contract of employment. 

First, as to Mr. Bode's obligations to^H^Bmregard ^henatent applications, the 
record shows that despite the Assignment signedby^H^Hin ^Hp999 (C's Exs. 
573-5 75), from the time he was retained through at Ieas^^l, 1999, Mr. Bode did treat 
■Mas his client in that he corresponded directly with ban indrvidualry concerngseekmg his 
approval of the original and continuation-in-part applications, and billed ^^^Hjndivichjlry for 
his services in regard thereto. See, C's Exs. 415-431. The testimony of^BHand^l 
HL confirms that there w as some type of falling out over the k)entfficrtonof^HBH| as a 
co-inventor whh|BH on *** OTrtin uation-in-part application ^W^^^t 7 ^' 4 /" 5 0; 
C's Ex. 53 1 -575. However, t he falling out ap pears to beasmuch between and 
Bode, as between HB|and^HH * that |H| said he too did not agree with 
Mr. Bode's decision to kieiitif^HLHr 5 a c °- inventor on the wntinuation-mj 

application, although be apparently capitulated to Mr^ode^sdetennination 

would not. Tr. 279-80, 609-10. Furthermore, while^BB^pdmits at some point acquiescing 
to Mr. Bode's request to deal directly with him on the applications because he viewed Respondent 
as "the boss" (tr. 281-82)jandjHJBadmits that Mr. Bode advised him of this fact, Mr. Bode 
stat ed that never theless, (|^(pontmued to contact him about the paten^d^mowledges 
that HHH at some subsequent point gave Mr. Bode permission to send (^(^copies of 
documentsSingto the applications. Tr. 5%, 628. As a resuh^r^ode said he coi 
send to ■HH&opies o f various do cuments whjcbJg sent to on behalf of 

atTa^according to^HB through HPV° f 1999 ' wfakh t0 fSag ° f 

the^ntmuation-in-partaDDlicatk>a Id. At that point, however, it appears thath^ode ceased 
communicating with pBHB witnout ftnther explanation or just ificatior^^^Mjr testified 
that despite the assignment of his interest in the application and device tcJJ^HV* ^ always 
his understanding that he was authorized to continue to act on behalf of the corporation and that 
no one in the corporation ever told him otherwise . Tr. 180-8 1. All this belies the suggestion by 
Mr. Bode that he ceased all coinmunications whhfH^Rat the direction of the corporation. 




intinued^^ 
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Further, as to Mr. Bode's alleg ation that he had no obligation to continue to stay in contact with 
■■■■becauseflHflf ceased being a corporate officer, the testimony at the hearing 
showedthat event Surredjn2001. Tr. 135, 148. This was at least a year after Mr. Bode ceased 

communicating with BIHV^ thus could not 1)6 the ***** f ° r the 068531,011 m 
communications. 

Furt her, even if Mr. Bode could justify terminating his communications at some point with 
I he still had an obligation to maintain communications^ with, provide correspondence to, 
and seek instruction s from some one on behal f of M^^M Mr. Bode alleges he had such 
contacts withflH^M whict^HHV vehemently denies. The record supports ■ 
■■H's asseH^Sthat the documents of record reflect that the last written communication 
between ■ijj^J and Mr. Bodeoccurred on June 28, 2000. The record is devoid of any 
evidence tnatMr^ode ever sent 0||copies of any of the Notices of Allowability, 
Allowance, Issue Fee Due or Abandonment. There is no evideneebrtwrecord to support Mr. 
Bode's assertion that he had any substantive discussionswjtj^^^egarding proceeding or 
abandoning the applications and no evidence that HHpconsented to or acquiesced in the 
abandonmen t of the sev en applications. Moreover, such a conclusion is contradictedbvtoe^^ 
testimony offlH^Hf, that upon being advised of the abandonments he contactedp^|^^ 
who mdicatedthathehad not instructed Respondent to abandon the applications, was not aware 
of the abandonments, and said he had not he ard from Mr. Bode in a year. Tr. 157-59, 161-163, 
1 69. It is also contradicted by H^B S testimony that upon being told of the abandonments, 
he became "pretty hot" and "livid," and as a result, he immediately attempted to contact Mr. Bode 
and the PTO, and initiated efforts to have the applications revived. Tr. 227-29, 3 17^hefect that 
Mr. Bode could not have, to any significant degree, substantively discussed with (■■0 the 
issue of filing state ments of use r egarding the trademark applications is made clear by the fact that 
even at the hearing, HHBH CTedibl y testified that dkI 1101 understand that the meaning of 
filing on an "intent-to-use" basis. Tr. 306, 311. Finally, Mr. Bode's assertions in this regard are 
even co ntradicted by his own acknowledgment that, upon hearing of the abandonments,^^ 
jjjjpfired him. Tr. 644-45,647. 

In addition, Mr. Bode's claim that the abandonments occurred because MB^_ 
interest in the product and applications began to wane is contrarytoairthe testimony fromBB 

about his on-going efforts to promote the product. HHBP 16 ^^ at hearing 
about how after the first $5 0.000 of pro duct domestical^ manufactured in 1999 was found to be 
too expensive, infll or^^BB 2000 ' ABB" 3 * 1 the P roduct re-manufactured 
overseas for less and sold 10,000 of these units nationwide, with the trademark name. Tr. 283-84, 

286, 297-98. ^^HBsaid 34 ^ time °^ tl,e ^ nc rep 16861 * 6 * 1 to ^ buver 1031 ^ P* 16 " 1 
waspending. Tr. 293. He stated that he and other investors underwrote the cost of manufacturing 
the product "at the tune of $100,000" through bank loans secured by anticipated ratentsaid 
trademarks, loans which would be coming due shortly. Tr. 272-73. In addition, |^|^stated 
that tfie product withthe^BBtrade name was on "Websites all over the rountry^uidwas^ 

advertised on thefl|BlHV >n th JB Tr - 274,305. Prio r to that, he said,| 

was using the trademarks on its letterhead.^rOOSjMBBalso stated that last year (2002) 
he was negotiating with another company,HH^H^p to sell the product at as much as 
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25,000 unhs a month and that company requested proof of patent in regard to the contract Tr. 
272 While ■■■■acknowledged at the hearing that he had not called Mr. Bode to tell him 



they were selling the product, he presumed Mr. Bode knew that was theigertioao^jn^L 
manufactured. Tr.285. In fact, the second patent application filed for ^^Bi(^^HV m 

filing without the signatures of either of the co-inventors, was on the basis that u the assignee has or 
will in the immediate future offer for sale a device made in accordance with the invention disclosed 
in the application. C's Ex. 535. All this activity, gearedtowardsselling the product for which the 
applications had been filed, supports ^Hl 5 31x1 l^H cbims that they had every 
intention of proceeding with the applications through issuance and belies Mr. Bode's claim that 
■■■■s interest in the product had waned to the point where he agreed to abandon the 
applications. 47 



As to Mr. Bode's assertion that the abandonment of the original ^H^p>atent 
application (n°-HHV was unintentiona1 ' did or attemptedtojMy the issue fee on the 

initial patent application (as requested by the Notice of fee Due dated JJp 14, 2000) and 
advised his client regarding the same, I note there is some support for thgintiie record. 
Snecific alrv. the rec ord contains Mr. Bode's invoice for services dated ^^30, 2000 in which be 
chargedMjBB $200 for the "Preparation and filing of: Issue Fee Transmittal and other formal 
documents; payment of Issue Fee and advance order copy fee in the above-referenced design 
patent appl ication." 4 ' C 's Exs. 440-42. That Invoice also shows the issue fee of $605 in regard to 
application(HH (referred to by Mr. Bode as "U.3") as a disbursement Tr^yiowever, 
even accepting that Mr. Bode attempted to pay the issue fee he received from to ^* 

PTO in a timely manner, the evidence does not show that he zealously represented his client in this 
matter or kept his client sufficiently informed. During the hearing, Mr. Bode testified that he was 
unaware that the application went abandoned as a result of the fee not being received until after 
this action was filed two years later, in(^002. Tr. 647. Mr. Bode explained that he did not 
receive theMHlO, 2000 notice of abandonment from the PTO claiming that "[fjhere's many 
documents thaWon't receive from the Patent Office." Tr. 650. Accepting this is true, having not 
received copies of the patent from the PTO in a timely manner, Mr. Bode had an obligation to 
follow up. It is clear from his testimony that, for over two years after he thought the fee had been 
paid, he did not do so. 



47 Mr. Bode admitted at the hearing that under the regulations an applicant for a trademark 
can request and purchase up to a 24 month extensionof! filing of a statement of use. Tr. 636. 
Thu s, instead of abandoning the applications, ■H^Hcould have raamgne^hem as pending 
untifl^B 3 ' 2003 ■ Tr * 631 ' Accordin S toH^Hby that tim^H^wouId have 
been able to submit a statement as to use in that it was selling its product with the trademark 
starting in 2000, within months of the first trademarks becoming abandoned. 

48 It is unclear why the Invoice refers tooavjMny»f an issue fee on a "design " patent 
application, since it references application no.jHB which was a utility patent application 
( see, C 's Exs. 416, 418, 420, 530) as were the other patent applications filed by Mr. Bode for 

C's Exs. 266, 590. 



35 




nis I find that in regard to Respondent's d e alings with — 
Mr. Bode violated 37 C.FJL §§ 10.23(c)(8), 10.77(c), and 10.84(aX2). 



F. Summary 



Upon consideration of the evidenced proffered in this case, Respondent is found to have 
committed the violations alleged in Counts 1-5, 8-10, and 17-20. 



IV. SANCTION 



The remaining issue in this case is the type of sanction to be imposed for the violations 
found The Complainant is requesting suspension or exclusion. 49 See, Amended Complaint; 
Complainant's Brief at 51-59. Respondent has not offered an ahernatrve sanction Ik > wouk deem 
appropriate if found liable. See, Respondent's Answer to Amended Complaint; Tr. 583-674. 

"We must keep in mind that the real and vital issue to be determined in disbarment 
proceedings is whether or not the accused, from the whole of the evidence ^ subbed, is a fit and 
proper person to be permitted to continue in the practice of law." In re Walker^SAK.W. 2d 452 
(S D 1977) citing In re Van Rushed, 160 N.W. 1006 (S.D. 1917). "We start from the pr«nise 
that protection of the public and bar, not punishment, is the primary purpose of attorney discipline 
and that we must accordingly consider relevant mitigating and aggravating circumstances. 
Coombs v. State Bar of Calif ornia, 779 P.2d 298, 306 (CaL 1989). 

As to factors for determining a sanction, the Rules governing this proceeding provide £37 
C F R § 10 154(b) that, "In determining any penalty, the following should normally be considered: 
(1) The public interest; (2) The seriousness of the violation of the Disciplinary Rule; (3) The 
deterrent effects deemed necessary; (4) The integrity of the legal profession; and 
(5) Any extenuating circumstances." 

In support of exclusion, Complainant argues in his Brief that Mr. Bode's conduct is both 
egregious and cumulative. Complainant's Brief at 51. The Complainant asserts that the pubbc 



49 The Amended Complaint also contained a prayer that Respondent be required to pay all 
or a portion of the costs and expenses, not to exceed $1,500 of the disciplinary proceeding 
leading to the suspension. However, the Complainant's Brief did not contain a similar request. 
Moreover, there appears to be no authority for an administrative law judge to impose such a 
requirement in an initial decision. See 37 C.F.R. § 10.154. Rather, 37 C.F.R. § 10.160(c)(2), 
provides that as a condition of reinstatement, after a practitioner has been duly suspended or 
excluded, the Director may require the individual to pay all or a portion of the costs and expenses 
not to exceed $1 ,500, of the disciplinary proceeding which led to the suspension or excruaoa 
Therefore, this relief is not addressed further herein. 
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interest has been violated by Respondent's abuse of the trust placed m hmi by his cb^ and his 
rnisappropriation of client funds; that the violations are serious because they mvoWe falsificatwn of 
"official government documents," ignoring the authority of the OED, and causing the cben* 
financial nana Complainant states that Mr. Bode has shown no remorse for his conduct and made 
misrepresentations to the OED and that in the interest of maintaining the integrity of the legal 
profession, exclusion is appropriate, noting Respondent has offered no mitigating factors 
warranting a reduction in the sanction. Id. at 51-59. 

After consideration of the whole of the evidence as submitted, I cannot find that Mr. Bode 
is a fit and proper person to be permitted to continue in the practice of law at this time. 

First in terms of the public interest, I am particularly troubled by the fact that Mr. Bode 
submitted to the PTO a number of certificates of mailing which were misdated. The : PTO is 
Federal government entity which bears the formidable responsibility of processing all the Aousands 
of patent and trademark applications it receives in a fair and efficient manner for the benefit not 
only of the applicants individually but the general public as welL The granting of a patent creates a 
potentially extraordinarily valuable property right for one or more inventors and deprives everyone 
else of the ability to obtain the same right on the invention. Tr. 433-35, 445-46 In order to 
achieve its mission and maintain the integrity of the Office, the PTO relies heavily upon the honor 
of the select bar of attorneys and practitioners allowed to appear before H, m whom it places its 
trust to deal with it in a forthright manner. 50 By misdating the certificates of mailing, and 
attempting to rig the system for the benefit of his clients over those of others, Mr. Bode violated 
that trust and undermined the integrity of the national patent and trademark system. 

Further without a doubt, all of the violations upon which Mr. Bode is found liable herein 
are serious. However, aside from the misdating of the certificates mentioned above, the most 
serious appears to me to be Respondent's apparent on-going pattern and practice of failing to 
communicate with his clients about the work he had been hired by them to perform and his failing 



50 Mr. Moatz testified that to be admitted to practice before the PTO as a patent attorney 
requires not only a law degree, but also an undergraduate science degree, good moral character, 
and passing of a registration examination on procedures, rules and policies. Only approximately 
2% of the attorneys in the United States are registered to practice before the PTO. Tr. 41(M14. 
The employees at the PTO work closely with that select bar to process applications. Examiners 
are supposed to exclusively communicate regarding applications with the attorneys or agent, 
rather than the client/applicant, and all correspondence regarding applications in process is sent by 
the agency only to the attorney of record, not the applicant, and then only by regular mafl. Tr. 
423-256 444. PTO examiners are expected to advised applicants who contact them directly that 
they are not going to give them any information. Tr. 541-52. Moreover, the PTO relies upon the 
truthful representations of those select attorneys in the negotiation which routinely occurs 
between the applicant's attorney and PTO's examiners in the patent process in order to efficiently 
process cases. Tr. 415, 422-24, 438-39. 
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to perform the work he was hired to do. 5 ' It is clear from the testoioqy of 
■III that those individuals, and perhaps many, if not most, of Mr. Bode's other clients are 
■HSar with patent and trademark law and because of this, and tins area of law s unique 

Z£5y and Procedures, have no real abflity to supers ^^ t^ua^h^on- 

going work. As a result, they imist place their tni*^ 

attempt in good faith to satisfy their expectations as to outcomes. For c ^^PfPP 
testified that this was his first experience with the patent Process ^^know 

live up to his expectations because he foiled to adequately communicate with ^ Tr j^. 
■■Expressed a similar sentimeitf - tliat he liad no prk>r expert 
ZSBgS counting on Bode's guidance and experts, *"^*^^£^ u 

handling the patent and followed Ins advice, and was disappointed. Tr. 203, 282, 312, 313-314. 

As to deterrent effects deemed necessary, at the hearing Mr. Bode testified that "Mr. 
Moatz investigated me at least one on [sic] time before for the same reasons mchiding h»tuses 
between dates* documents mailed and received Tr. 620, 650, 671. That -vest^^onr^i 
the issuance of a letter on April 26, 1988 and an interview conducted by Mr Moatz of Mr. Bode m 
his offices in New Orleans. Tr. 651. Mr. Bode stated that "back then [Mr. Moatz] had ncjbass 
for bringing the charges, it was dismissed.'' Nevertheless, when asked what changes he made to 
Z o^racticeHs 8 a resuh of tr* issue being raised within at th* ^Mr. Bode ^ none. 
Tr 671-72 This incident of wanring gone unheeded, combined with Mr. Bode s clearlack of 
contrition, does not suggest he is someone for whom a nominal penalty will deter further 

51 As to Complainant's assertion that Respondent misappropriated client funds, Le., filing 
fees received in advance but not actually transferred to the PTO, I do not sec this as a separate 
violation or as an intentional usurping of client funds by Mr. Bode, but rather part and pared of 
Respondent's general neglect of client matters. Unfortunately, Mr. Bode failed to mitigate this 
issueby offering to reimburse his clients for the misappropriated funds during the course of tins 
proceeding. 

52 There ^ conflicting testimony at the hearing about whether|BpH| 81x1 BB_ 

■I patents and trademarks would have been of value had they not gone abandoned Tr.36-37, 
40 72-73 165-66,452,433-35. Success of an invention commercially is not an element of the 
application process (tr. 452) and whether an application which never ripened into a patent or 
trademark would have been at some point invaluable or worthless has no real relevance here. As 
an attorney, it was Mr. Bode's job to zealously pursue his clients interest in obtaining patents and 
trademarks and to honestly communicate with his clients the status of the work he wasdomg for 
them. In terms of a disciplinary action, the magnitude of a violation of the breach of these duties 
is not measured by the potential worth of the patent or trademark. 
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violations. 



As to the integrity of the legal profession, there is an thread of dishonesty that runs through 
this whote SsT The^ord reflect that Mr. Bode did not honestly date his certificates of maOmg, 
did nothon^ry disclose his actions to the OED in his responses to the RFIs or hoiiestjy reveal his 
S answer the RFIs, did not honestly reveal the state f^ *** P*«* 
^ to them, and he did not honestly deal It Zht'c" ^s 

FL^^A no remorse for his actions. He never expressed any regret that his cherts 




BfSSKgTTSl this effort including sending him letter after letter after letter, just to 
have him focus his attention on the seriousness of his actions. 

In terms of extenuating circumstances and/or nAigating factors, ** 
he has successfully handled hundreds of cases and this action involves only a "two disgruntled 
"Lms Wouldn't be successful in their business" and did not want to pursue their 
SiTrr 671-72. While that characterization of the case may not be completer/ correct, I 
agt ^ Mt bS that he is an experienced practitioner in the field of patent and t^r*rk law. 
Salsoapr^tobeabrigtaandcar^blemar, There is no que*™ but that he ******* 
practiced to^ofession for many years hhherto, apparently ^«*^^™*^ r ^ 
times relevant hereto, he has been a solo practitioner having a "smaU practice w^few eta* 
T 7o72 He maintains a number of offices in varied locations to and from which he must ttjveL 
Why then, did there apparently come a point in time, sometime in mid-2000 wr^ Respondent 
ceased actively pursmnVme work for which he had been hired to do and ^ « 
alienating his clientele and reducing the potential legal fees he would earn?T &xl^fficuhto 
believe it was simply conscious neglect. After hearing all the evidence, I believe tbere^^ernal 
^JLmc»^™**&&^^ However, Respondent has o^"^ 
Ration and therefore, there is none for me to consider in determmmg the appropriate penalty 
to be meted out in this case. 

In determining the appropriate penalty to be imposed in this case, I have ^ 
cases where backdating of certificates of mafling was the 

Klein, 1987 Commr. Pat. LEXIS 23, 6 U.S.P.Q.2D (BNA) 1547 (Oct. 19. 1987). aff^d696 



53 This Tribunal experienced either loss or extensive delay in receipt of filings purportedly 
sent to it by Respondent or to Respondent to a degree never previously fenced njarryofthe 
hundreds of cases previously adjudicated. See, footnotes 3, 5-10 above; Tr. 368-73. It was as a 
result of this unique circumstance that this Tribunal imposed upon Respondent the unusual 
obligation to simultaneously serve copies of filings on the undersigned by facsimile as^DK by 
mail a request to which Respondent strenuously objected on the basis of mconveruence and as to 
which he did not always comply. In addition, there is the matter of Mr. Bode s n^tedbul. 
completely unsubstantiated representations to this Tribunal, such as his ^S^^J^^ 
theRFIs and that he had evidence that he paid the issue fee in the ongmal^^ application 

to the PTO. 
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*•€■_««. TKPrad 1434 (DDC 1988). qff , d866F.2d412 (Fed Or. 1989) and Small v. 
wX£k 19m aff-dWC***. Pat LEXIS 3, 10 

recommended exclusion as a sanction. However, on appeal, m each case the penalty was 
^S^ceX the Commissioner of Patents. In Klein, although the Commoner found 

or extenuating circumstances, that the Respondent had ~t cooperat«l 
™f ^proceeding, that he had n*leadingly used ^ 
3he had made mis-statements of fects in his brief, the Commisaoner nevertheless reduced the 
^^^i^--*-* to a two year suspension from practice, " hyf£ years 
SaL during which the practitioner was prohibited from usmg a certificate ^J-J* ■ 
nZlWComl. Pot. LEXIS 23*15, 33-34. In Small, the Co— ner nnposed a higher 
nenafty of a 5 year suspension because the Respondent had involved h* secretary in the 
Z^J^JSLm. was not candid with the PTO when jked about backdating, 
neglected legal matters entrusted to him, and lacked contrition and remorse. 

Were it not for those appellate decisions, like the Adinirnstrative Law Judge who heard 
those cases, I would be inclined to find the appropriate sanction in tins case to be «chisioa 
Howeverhi light of those decisions, a lesser penalty more inline wrth those jnposed m those 
SES£ considered. In this case, while Respondent derued *e charge* 
Sve made any actual affirmative erroneous statements to the OED about backdating m thcRJFs 
since he did not answer them (although he claimed he did), nor did * ^^^^ 
(since he offered none), nor did he make any misstatements m his post-heanr^ bmf (s^ he^d 
none) No secretary was blamed for the misdating; Respondent took responsibihty for all fihngs. 
Tr 657-58 However, like Small, he has expressed no contrition or remorse and, as was the case 
in both Klein and Small, he neglected matters entrusted to him. All in all, I think ^ app^pnate 
sanction in this case to be imposed is somewhere between those imposed m Klein and Small. 



54 In addition, I reviewed information regarding the Dula case cHed m the Small decision. 
That case also involved an attorney accused by the Agency of misdating certificates of mailing. 
The attorney vigorously denied the charge and raised in defense issues regarding problems 
establishing an independent patent practice, problems he and others had experienced with mail 
delivery, and actions he had taken to correct those problems. The case was settled with the 
attorney consenting to essentially a two year suspension, followed by a five year probatwrery 
period during which he could not file documents using a certificate of mailing. See, In re Dula, 
27 BNA's Patent, Copyright & Trademark Journal, No. 658, p. 133 (Dec. 8, 1983). 
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ORDER 



After careful and deliberate consideration of the above facts and conclusions as well as the 
factors identified in 37 CJ.R. § 10.154(b), it is concluded that, in regard to each count for which 
Respondent is found liable, a seven (7) year suspension, with execution of the last four (4) years 
suspended and Respondent placed on probation during that period, is appropriate, 

THEREFORE, IT IS HEREBY ORDERED that Respondent Bode, PTO Registration 
No.30,028, is hereby suspended for a period of seven (7) years from practice before the Patent 
and Trademark Office; execution of the last 4 years is suspended and Respondent is being placed 
on probation for those (4) years. The sanctions for each count are to run concurrently. The terms 
of probation are: 

(i) Respondent shall comply with all Disciplinary Rules applicable to 
patent attorneys practicing before the PTO; and 

(ii) No document in any patent or trademark application can be filed in the 
Patent and Trademark Office by or on behalf of Respondent which (a) uses a 
certificate of mailing under 37 C.F.R. § 1.8, and (b) which indicates on the 
document that the document was prepared by, worked on, or signed by or on 
behalf of, Respondent. 

The Respondent's attention is directed to 37 C.FJl.§ 10.158 regarding responsibilities in 
the case of suspension or exclusion, and 37 CJ.R. § 10.160 concerning petitions for 
reinstatement. 

The facts and circumstances of this proceeding shall be fully published in the Patent and 
Trademark Office's official publication. 



Sus^D/Bin/ 

Chief Administrative Law Judge 

Date: August 21 . 2003 
Washington, D.C. 
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Pursuant to 37 C.F.R. § 10.155, any appeal by the Respondent from this Initial Decision, 
issued pursuant to 35 U.S.C. § 32 and 37 C.FJL § 10.154, must be filed in duplicate with the 
Director, Office of Enrollment and Discipline, U.S. Patent and Trademark Office, P.O. Box 
16116, Arlington, Va. 22215, within 30 days of the date of this Decision. Such appeal must 
include exceptions to the Administrative Law Judge's Decision. Failure to file such an 
appeal in accordance with § 10.155, above, will be deemed to be both an acceptance by the 
Respondent of the Initial Decision and a waiver by the Respondent of the right to further 
administrative and judicial review. 
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In thr Matter of HaTTV T M ° aty V rTe0rge ^ B0de> Pr0CCCding 



I certify that the foregoing Initial Decision, dated August 21 , 2003, was sent this day in 
the foDowing manner to the addressees listed below. 



Dated: August 21, 2003 . 

Copy by Regular Mail to: 

C. Edward Polk, Jr., Esquire 

Sidney O. Johnson, Jr., Esquire 

Associate Solicitors 

U.S. Patent & Trademark Office 

P.O. Box 161 16 

Arlington, VA 22215 



Copy by Certified Mail Return Receipt to: 

George A. Bode, Esquire 

2314 Broadway 

New Orleans, LA 70125 



CERTIFICATE OF SERVICE 




Maria Whiting-peale 
Legal Staff Assistant 
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